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September 5, 1996

Federal Elections Commission
Office of the General Counsel
999 “E” Street, N.W.
Washington, DC 20463

Re: FECA Complaint

To Whom It May Concem:

The Natural Law Party (“NLP”) and Dr. John Hagelin and Dr.Mike Tompkins, the

NLP’s candidates for president and vice-president respectively (“Collectively,
“Complainants™), hereby submit this complaint against the Commission on Presidential
Debates, 601 Thirteenth St., NW Suite 310S, Washington, DC 20005 (“CPD”), Fox
Broadcasting Company, 10201 West Pico Boulevard, Los Angeles, California 90035
(“Fox™), Capital Cities/ABC, Inc., 77 West 66th St., New York, NY 10023 (“ABC”), and
Public Broadcasting Service, 1320 Braddock Pl...Alexandria, VA 22314-1649,

(“PBS”) (collectively, “Respondents™). This complaint relates to activities which have
been proposed by Respondents in connection with the upcoming general election. In
each case the proposed debate violates the Federal Elections and Campaign Act
(“FECA™) and/or title 11 of the Code of Federal Regulations.

This complaint will address the basis for the complaint against each of the above-
identified entities.

CPD

The CPD, while styling itself a nonpartisan organization, is actually a bipartisan
organization composed of Republicans and Democrats. This is a fundamental issue
which should be considered and, if necessary, investigated by the FEC. The CPD has
announced its criteria for selecting candidates to participate in debates for which it will be
the staging organization. (The criteria are attached hereto as Exhibit “A.”) Notably,
these criteria predate the most recent amendment of § 110.13 and plainly do not comply
with that section as amended. 11 CFR § 110.13(c) states:




Criteria for candidate selection. For all debates, staging
organization(s) must use pre-established objective criteria to
determine which candidates may participate in a debate. For
general election debates, staging organization(s) shall not use
nomination by a particular political party as the sole objective
criterion to determine whether to include a candidate in the
debate.

While these are not particularly complex or burdensome restrictions, CPD’s
selection criteria seem determined to flout them in several respects. As set forth above,
§ 110.13(c) states that “staging organization(s) shall not use nomination by a particular
political party as the sole objective criterion to determine whether to include a candidate
in a debate.” Despite this clear injunction, the CPD’s criteria state:

A Democratic or Republican nominee has been elected to the presidency
for more than a century. Such historical prominence and sustained voter
interest warrants the extension of an invitation to the respective nominees
of the two major parties to participate in the Commission’s 1996 debates.

Furthermore, the criteria go on to indicate that the remaining criteria apply only to
“nonmajor party candidates,” reemphasizing the double standard applied by the CPD.
Additionally, the CPD’s criteria indicate that although the Republican and Democratic
candidates will be invited to every debate, “nonmajor party candidates™ may be invited
only to a lesser number of debates. Similarly, the CPD gave the Dole and Clinton
campaigns notice of the dates and places of the proposed debates even before President
Clinton officially received the Democratic nomination. It is beyond dilput thet the CPD
is basing its decision to include the Democratic and chubhcan nominees in its debates
solely upon “nomination by a particular political party.” This is a direct and blatant

violation of § 110.13(c). Any attempt to apply its criteria to Clintom and Dole would be
nonsensical, as several of the cntemrequutcompmsontoﬂn“mn’m-
Further, such criteria would not be pre-established as applied to Ch-um.

The criteria which the CPD indicates it will apply to determine which w
candidates” it will deign to permit to participate in its debates are, by the CPD’s own
admission, largely subjective (See, e.g. Exhibit “A,” p. 1). Each of the criteria is
discussed below:

A. Evidence of National Organization

The CPD’s first criterion is “evidence of national organizstion.” In the CPD's
own description of this criterion, the CPD states:
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“This criterion also encompasses more subjective indicators of a national
campaign with a more than theoretical prospect of electoral success.”

Within this first criterion, the CPD identifies four factors. Complainants have no quarrel
with the first two factors. The third of those factors, however, is “[o]rganization in &
majority of congressional districts in those states [in which the candidate is on the ballot).
This factor is too indefinite and also is irrelevant. For example, what kind of organization
in a congressional district is required of a candidate? To obtain ballot access the
candidate obviously had some supportive state organization, but why should any district
level organization be required unless the CPD seeks to discriminate against independent
or third party candidates, who may appeal to unorganized groups of voters. The election
of President is solely dependent on his or her selection by eligible voters and has nothing
to do with the degree of organization at the congressional district level. As a result, this
requirement should be eliminated. This factor provides a significant obstacle to debate
inclusion by those independent and third party candidates who have not had decades to
establish an entrenched political structure within congressional districts.

The fourth factor referenced by the CPD under its second criterion is
“eligibility for matching funds from the Federal Election Commission or other
demonstration of the ability to fund a national campaign, and endorsements by federal
and state officeholders.” The factor concerning the candidates’ ability to fund a national
campaign is too indefinite and subjective. The amount the Commission would consider
“necessary” to fund a national campaign is subjective. Moreover, the amount necessary
is a changing number; the amount needed on the eve of the election will logically be less
than the amount needed earlier in the year. Additionally, there is more than one way to
run a campaign. Many might argue that the exorbitant amounts spent by the Republican
and Democratic presidential campaigns is reflective of those parties’ fiscal policies while
in office. Others may well be able to get by with much less. Thus, this factor is not
objective in several respects. The plain dictionary definition of the term “objective” is
that which pertains to actual facts, not feelings, thoughts, or opinions, and which is not
biased. The eligibility for matching funds, however is both relevant and objective.

The endorsement by federal and state officeholders is also not an objective criteria
and is too indefinite and partisan. For example, is the factor intended to consider the
endorsements of only elected officeholders or also appointed officeholders? How do we
evaluate the particular opinion of a given officeholder and compare it to other opinions?
Is, for example, one federal Congressman’s endorsement worth that of two state seastors,
and how does a state senator compare to a state prison warden? It requires subjective
judgments to evaluate any officer holder’s opinion, and even if the wording of two
opinions happened to be identical, how would we determine which opinion should be
given the most weight, and how much weight?
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Moreover, and not coincidentally, virtually all elected federal and state
officeholders today are Republicans and Democrats, so it would be surprising, first, if
they would endorse a third party or independent candidate. That may also be true for
appointed officeholders in high positions, since they were appointed by Republicans or
Democrats. Thus, this factor appears to be merely an attempt to disguise partisan bias as
an objective criteria.

In addition, even if a third party candidate could obtain such endorsements, those
endorsements are themselves merely the subjective evaluations of the state or federal
officeholders in question. The Commission, to the extent that it “considers™ this factor,
would be basing its evaluation on the subjective opinions of others. This use of
“secondhand” subjective evaluations should be prohibited.

B.  Signs of National Newsworthiness and Competitiveness

The second criterion set forth by the CPD is “signs of national newsworthiness and
competitiveness.” Three of the four factors which the CPD states will be considered in
determining this criterion are the opinions of various pundits, such as Washington Bureau
chiefs of “major” newspapers, news magazines, and broadcast networks, political
scientists from “major universities and rescarch centers, ” and professional campaign
managers and pollsters “not then employed by the candidates under consideration” (since
the criteria are not to be applied to the Democratic and Republican candidates, who are
invited to the debates automatically, this apparently refers to Dole and Clinton’s
campaign managers). Additionally, this criterion includes the public views of prominent
political commentators.

Obviously, opinions are not objective; they are, by definition, subjective,
individualized evaluations. Moreover, the persons whose opinions are to be considered
are not identified. They are merely described in vague gencral categories, leaving the
CPDﬁ'eewahopmmdfonndconnderd:eopamomot‘mlyplu-

Even a good faith determination of which commentators® opinions are to be

opinions to be sought are not set forth. Is a candidate newsworthy because the opinion
holder believes he or she has been in the news to a sufficient degree, or because the
candidate has reasonably, fresh ideas, or because he or she has ideas the burcan shisfs
belicve are good, liberal, moderate, or conservative? And what makes the candidate
competitive? As between two candidates, forexmple,uonemmm
be or she is on the ballot in more states as compared with another ,
more moncy? Judgments like these are, of course, subjective. Nor do the

the time frame from which opinions to be considered will be selected.

person can maintain that the “opinion” of an unidentified person, which may not have
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even been expressed yet, could constitute an objective criterion. This would be true even
if one could assume that political commentators , campaign managers, and editors are
attuned to the political realities; this is not always the case (e.g., “DEWEY WINS!™).

The third of the four factors under this criterion is “column inches on newspaper
front pages and exposure on network telecasts in comparison with the major party
candidates.” This is inappropriate because of the indefiniteness as to which newspapers
and telecasts would be included. Moreover, reporting in newspapers and network
telecasts as a criteria for inclusion in debates has an inherent “catch-22" nature.
Nonmajor parties do not get media coverage to an extent comparable to the major parties
because they are not currently in power. Because they cannot get media exposure, as
with the debates, they are much less likely to come into power, hence the catch-22.
Debates provide a forum that is uniquely appropnate to voter education, and participation
in the debates for third party or independent candidates may typically have to precede
significant newspaper and network coverage.

Moreover, any candidate selection criterion which seeks to compare third party or
independent candidates to the major party candidates is inappropriate. Long years of the
domination of American politics by the major parties through, among other things,
exclusionary ballot access laws, exclusionary debate policies, federal funding of major
party presidential campaigns, and PAC money available to those in the major parties,
make such comparisons inappropnate and contrary to the goal of increased voter
education. Such criteria will have the obvious and no doubt intended effect of freezing
the status quo.

C. Indicators of National Public Enthusiasm or Concern

The third criterion identified by the CPD is “indicators of national public
enthusiasm or concern.” The factors identified as bearing on this criterion are the
findings of “significant” public opinion polls and reported attendance at meetings and
rallies across the country in comparison with the two major party candidates. These
factors leave a great deal of room for subjectivity. The term “significant public opinion
poll” is not defined and leaves too much room for subjective decision making A political
poll is by nature essentially nothing more than a collection of a number of subjective
opinions. Moreover, the methodology and questions to be used in such polls are not
identified. The CPD’s criteria have no guarantees that the data from such polls will be of
any validity in determining the level of public enthusiasm for any given candidate.

The data from such polls can frequently be interpreted many different ways and
the questions posed in such a way as to minimize the impact of third parties. For
example, in a2 1994 poll conducted by the Gannett Company’s newspaper The Des
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Moines Register, voters were asked to state their preference on a party basis, but the poll
was designed so that if they attempted to indicate a preference for a third party candidate
(such as my client, the NLP), they had to be listed as “undecided.” Obviously, the
significance of such a poll is subject to impeachment, yet there is no guarantee that the
CPD will not deem polls with similar defects to be “significant” and “consider” them
when selecting candidates for its debates.

Similarly, recent polls have shown that 85% of Americans do not believe that the
Republicans or the Democrats have the answers to our nation’s problems and that a
record 63% support a third party alternative. A recently broadcast MTV poll showed that
70% of young people registering to vote refuse to register as either Republicans or
Democrats and opt instead to register as independents. It is likely, given the CPD's
bipartisan composition, that when the CPD is determining which polls are “significant,”
the above-referenced polls, and polls like them, will be arbitrarily deemed “insignificant,”
while polls which support the concept that only Republicans and Democrats deserve an
opportunity to present their ideas to the public will be considered “significant.” There
certainly are no safeguards in the CPD’s criteria which would prevent this from
happening. The mere claim that such critena are subjective does not make them so.
Simply delegating part of the candidate selection process to pollsters who have no direct
affiliation with the CPD does not ensure objectivity; the pollsters may themselves be
biased unless safeguards, patently absent from the CPD’s criteria, are utilized to ensure
fairness.

The final factor of the third criterion is “reported attendance at meetings and rallies
across the country (locations as well as numbers) in comparison with the two major party
candidates.” Again, no criterion that directly compares the third party or independent
candidates with the major party candidates should be appropriate. Such comparisons are
simply an extension of the CPD’s decision, in violation of §110.13(c), to give the “major
party” candidates special status and include them in the debates based solely on the
nomination of their parties. In addition, this criteria is indefinite as to what kind of
mectings and rallies would be considered appropriate by the Commission, whether a
given meeting or rally has been reported, and whose reporting of those meetings and
rallies is acceptable. For example, do meetings covered by the press count for more than
meetings that aren’t covered by the press, but are reported by the candidate? Do meetings
reported by “major” newspapers count for more than reports in reported small local
newspapers? Because third parties often rely on grassroots support and operate on
smaller budgets than the spendthrift Republicans and Democrats, their meetings and




rallies are likely to be more low key and less likely to be reported in the “major”
newspapers. How many people constitute a “meeting”? How does a “meeting” differ
from a “rally”? Has the CPD assigned someone to review all articles in every newspaper
in America for articles on the meetings and rallies of third parties? All these questions
underscore the fact that this criterion is inherently subjective in substance and in
application, and thus unacceptable under §110.13(c)

D. Taken as a Whole, the CPD's Criteria Are Subjective

The critenia identified by CPD are not in any way weighted. Nor is there any other
indication as to exactly how the criteria will be applied to a given candidate. Even if the
individual criteria and factors were objective (and most of them are not), the process of
evaluating and weighing the critena is a subjective one. The CPD’s criteria merely
indicate that the identified factors will be “considered.” In all, the criteria provide no
concrete guidance for the selection of candidates for participation in the debates. No
doubt by design, the identified criteria and factors could be “considered™ and used to
support virtually any decision made by the staging organization. Importantly, there is no
way to hold the CPD accountable to these criteria; it would be impossible for a reviewer
to find that the criteria were not complied with, as they are inherently vague and
subjective.! In short, the CPD’s credo appears to be that a candidate worth including in
the debates is like pornography: they can’t define it, but they know it when they see it.
This is not acceptable under either the FECA or fundamental fairness.

The subjective factors which comprise much of the CPD’s criteria must be
stricken. Any new criteria, of course, would not be “pre-established” as required by
§ 110.13(c). Thus, the remaining objective criteria must be applied to the field of
potential candidates to determine who is to be included in the CPD’s debates.
Specifically, the following criteria/factors would remain: (1) “Satisfaction of the
eligibility requirements of Article II, Section 1 of the Constitution of the United States;
(2) Placement on the ballot in enough states to have a mathematical chance of obteining
an electoral college majority; and (3) Eligibility for matching funds from the Federal
Election Commission. . . .” Notably, with the exception of Dole and Clinton, %0 whom

' Interestingly, the CPD 1s perfectly capsble of drafting objective criteria when it wants to. Attached hereto ss
Exchibit “B” is a hst of criteria used by the CPD to determinc the suitability of debate halls. As can be ssen from the
Exhibit, the criteria are detailed and objective in the extreme. It is both ironic and teiling that the CPD is capable of
objectivity when it comes to selecting auditoria but not whea it comes to sclecting the candidates who will debate
therein
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the criteria are not to be applied anyway, only one candidate for the office of president
meets these three objective criteria. Dr. John Hagelin of the Natural Law Party.?

FOX

In its request for declaratory rulings submitted to the Federal Communications
Commission on April 25, 1996, Fox requested permission to provide “major presidential
candidates™ with television air ime under the exemption contained 1n § 315(a) of the
Communications Act for “on-the-spot™ news coverage. (Fox's Request for Ruling and
the comments of PBS and ABC are attached hereto as Exhibit “C.”) As part of its
proposal, Fox indicated that the candidates to be included in its “news coverage™ would
be those candidates selected by the CPD for participation in the CPD's own debates. The
Fox proposal consists of ten pre-recorded 60-second position statements by each
candidate made in response to a question about a different issue of demonstrable concemn
to voters in the general election. The other format proposed by Fox is the dedication of
one hour of its prime time network schedule on Monday, November 4, 1996 (the night
before the election), to provide news event coverage of back-to-back statements by each
candidate. The hour is to be divided evenly among the candidates, and Fox will not
exercise any control over the content of the candidates’ statements. In connection with
both formats, Fox will put its production facilities at the candidates’ disposal free of
charge.

Obwviously, unless Fox can point to some exemption, such a provision of free
broadcast time and production facilities to a candidate constitutes a corporate contribution
under the FECA. The exemption Fox is most likely to claim is contained in section
100.7(bX2), which exempts from the definition of “contribution” the cost of covering or
carrying (but not producing) a “news story, commentary, or editorial.” Of course,
scripted, pre-recorded videotapes produced by the candidates themselves without amy
editonal input by the broadcaster, is much more akin to an advertisement than 8 “news
story, commentary, or editorial.” While the FCC has concluded that pre-recorded
candidate-produced spots such as this somehow may constitute “on the spot” reporting of
8 “bona fide news event,” under § 315(a) of the Federal Communications Act, that
determination does not compel the conclusion that such pre-recorded solicitations of
votes constitute a “news story, commentary or editorial” under the FECA and the FEC’s

regulations.

? Harry Browne of the Libertarian Party has declined to apply for federal
matching funds, and thus the Complainants do not know if he could qualify.




The Fox proposal’s true nature as a contribution is made clear when one considers
that Fox is turning over control of its facilities to the candidates for purposes of recording
their appeals to the voters. Fox has indicated it will “provide production facilities” to the
candidates “free of charge” (i.e. make a contribution) and that it “will not exercise any
control over the content of the Candidates’ statements.” Thus, the costs being absorbed
by Fox here are qualitatively different from the typical cost of “covering or carrying” a
story, in that (1) there is no “news story, commentary, or editorial,” merely undisguised
partisan pitches by the candidates for votes, and (2) Fox is not “covering” the alleged
story, it is merely broadcasting, without any editing, a pre-recorded public relations piece
produced by the candidates at Fox’s expense. This should not be deemed to be “covering
or carrying” a “news story, commentary, or editorial” but rather recognized for the
corporate contribution it is.

Even if the candidates’ pre-recorded set pieces constitute a “news story,
commentary, or editorial,” however, Fox will still be making a corporate contribution due
to the fact that for the duration of the candidate’s statements at least, Fox will be
abdicating control of its broadcast facilities to the candidates, in terms of both production
and content. Under 11 CFR §§ 100.7(bX2) and 100.8(b)(2), the cost of covering a news
story (e.g production costs) is a contribution or expenditure if the broadcast facility (not
necessarily the broadcaster itself) is controlled by a political party or a political candidate
unless, inter alia, the coverage is “part of a general pattern of campaign-related news

accounts which give reasonably equal coverage to all opposmg candidates in the listening

mmgr" candx@gg;, but cxpressly refer to all opposmg candidates. .

If Fox’s proposed format constitutes a “debate™ for purposes of the FECA, it is
subject to the requirements of 11 CFR 110.13 and 11 CFR 114.4(f)2), relating to the
criteria for candidate selection. Because Fox is relying on the CPD to determine the
candidates who will be featured in these “news” events, its selection criteria suffer the
same problems as CPD’s detailed above, and for these same reasons should be prohibited.
Of course, if Fox were saddenly to attempt to invoke new criteria, those criteria would
not be “pre-established,” as required by §110.13.

1M

PBS’ proposal to the FCC for “expanded coverage of Candidate positions™
consists of a “series of programs consisting of appearances of the ‘major party’
presidential candidates™ to be broadcast one candidate per dsy over successive days,
during prime tinie hours several weeks prior to the general election. Each segment is to
be approximately two and one-half hours in length. Each candidate is to be unrestricted




as to content within certain minimal guidelines. Such a gift of free air time to certain
subjectively chosen candidates clearly constitutes a “contribution” under the FECA.

As with Fox’s proposal, the PBS proposal, if not a contribution, likely constitutes
a “debate” for purposes of §110.13(c). PBS, in its proposal to the FCC specifically
indicated that the proposed programs would be in addition to PBS' “traditional news and
news interview broadcasts.” PBS has proposed selecting the candidates on the basis of
certain unspecified “objective criteria -- for example, candidates certified by the
Commission on Presidential Debates or candidates chosen through some other impartial
selection system using criteria such as national polling results.”

To the extent PBS has not settled on any particular method of selecting candidates
for inclusion in its programs, its criteria are not “pre-established” as required by
§110.13(c). To the extent PBS intends to rely on the CPD’s criteria, it is subject to the
same deficiencies as the CPD, discussed above. The only other criteria even discussed by
PBS is “national polling results.” PBS does not indicate exactly what it would purport to
measure through the use of the such polls. Additionally, as set forth above, polls are
inherently subjective and easily manipulated. PBS has articulated no objective criteria or
means of ensuring objectivity in selecting candidates for inclusion in its debate series.
Unless PBS can demonstrate that objective critenia have been pre-established, its
proposed programs will be in violation of §110.13(b).

ABC

The ABC Television Network has proposed to the FCC a one hour prime time
special in which the candidates will “discuss with each other, and the American people,
the issues they believe to be the most important in the election.” For its selection criteria,
ABC indicates that it will use “objective criteria in making the selection, including
whether or not the candidate is actively and substantially engaged in conducting a
nationwide campaign, the number of states in which the candidate has qualified for a
place on the ballot, and whether polling results indicate that the candidate’s campaign is
‘significant.”” ABC has conceded in its comments to the FCC on Fox’s request for a
Declaratory Ruling that its proposed format constitutes a debate. ABC’s criteria appear to
be mutable, and not pre-established, to the extent they merely “include” those listed
above, suggesting there may be other, as of yet undisclosed criteria.

The first ABC criterion, the extent to which a candidate is running a “nationwide”
campaign, depending on how that term is interpreted, can be subjective. It is not at all
clear what is meant by the phrase “nationwide campaign.” The second criterion, “the
number of states in which the candidate has qualified for a place on the ballot,” could
easily be made objective by specifying what the requisite number of states is. As the
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criterion now stands, ABC can always say a candidate was not included because the
number of states was too small (unless the candidate was on the ballot in all states). ABC
should be required to specify a number of states in which a candidate must have ballot
access (¢.g. 30 states) as its criterion. The third criterion, whether polling results indicate
a “significant” campaign, is subject to the same objections applicable to CPD, Fox, and
PBS regarding the use of polls set forth above. Unless there are pre-established
safeguards to ensure the polling results are valid and relevant, the use of such polls is too
subjective to satisfy the requirements of 11 CFR §110.13(c). Nor is the term
“significant” in any way self explanatory or objective.

Conclusion

In 1994, the FEC's office of General Counsel recommended that §110.13(c) be
revised to specifically state that the definition of “objective criteria” “shall not include
(inter alia): (1) Subjective evaluations of whether an individual is a significant, major or
important candxdatc (1)Polls or other assessments of a candidate’s chances of
winning....” While these definitional clarifications were not adopted at that time, the
logic and rcasomng which prompted the General Counsel’s recommendation now apply
to the proposed debates and compel the conclusion that most of the criteria which have
been proffered by the CPD, Fox, PBS, and ABC, and particularly the reliance on polls
and the determination of the “significance” of a candidate, are not objective. Such
subjective criteria must be stricken and the Respondents required to rely solely on their
pre-established objective criteria, if any.

The FEC guidelines state that after a complaint is assigned a MUR (Matter Under
Review) number, the complainant is notified but will generally not hear from the FEC
again until the case is resolved since the FEC is required by law to keep all investigations
confidential. In this regard, the complainants and counsel will agree to abide by any
appropriate confidentiality agreement to assure confidentiality of the FEC’s investigation
in accordance with Advisory Opinion 1995-1. These complainants will, however, be
severely affected by any adverse FEC decision. The complainants, therefore, desire an
opportunity to respond to arguments of the Respondents or factual allegations made by
them. The absence of procedural rules providing the complainants with such an
opportunity denies the complainant its rights of due process.

In addition, the complainant seeks expedited treatment so that a decision is made
on this matter sufficiently in advance of the initial presidential debates to permit Dr. John
Hagelin an opportunity to take appropriate legal action.




In view of the importance of these requests, I would appreciate hearing from the

FEC as soon as possible as to its decision with respect to participation in the complaint
process and expedited treatment.

Nothing herein is intended to waive any right the complainants may have to seek
relief in a federal court for violations by the Respondents of the provisions of CFR
§ 110.13(c).

)
Dated this 9 ‘éay of September, 1996.
The undersigned hereby swear (or affirm) under penalty of perjury that the

foregoing complaint is true and correct based upon personal knowledge and information
and belief.

JOHN HAGELIN MIKE TOMPKINS

L g

./ Subscribed and sworn to before me Subscribed and swomn to before me
this 37“day of September, 1996. thig77Zday of September, 1996.

THE NATURAL LAW PARTY

Kingsley %
National Chairman

Subscribed and swom to before me
this 4 "“diy of . 1996,
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COMMISSION ON PRESIDENTIAL DEBATES'
CANDIDATE SELECTION CRITERIA
FOR 1996 GENERAL ELECTION DEBATE PARTICIPATION

A. INTRODUCTION

The mission of the Commission on Presidential Debates ("the Commission"”) is to ensure, for the benefit
of the American electorate, that general election debates are held every four years between the leading
candidates for the offices of President and Vice President of the United States. The Commission
sponsored a series of such debates in 1988 and again in 1992, and has begun the planning, preparation,
and organization of a series of nonpartisan debates among leading candidates for the Presidency and Vice
Presidency in the 1996 general election.

The goal of the Commission's debates is to afford the members of the voting public an opportunity to
sharpen their views of those candidates from among whom the next President or Vice President will be
selected. In light of the large number of declared candidates in any given presidential election, the
Commission has determined that its voter education goal is best achieved by limiting debate participation
to the next President and his or her principal rival(s).

A Democratic or Republican nominee has been elected to the Presidency for more than a century. Such
historical prominence and sustained voter interest warrants the extension of an invitation to the respective
nominees of the two major parties to participate in the Commission's 1996 debates.

In order to further the educational purposes of its debates, the Commission has developed nonpartisan
criteria upon which it will base its decisions regarding selection of nonmajor party candidates to
participate in its 1996 debates. The purpose of the criteria is to identify nonmajor party candidates, if any,
who have a realistic (i.e., more than theoretical) chance of being elected the next President of the United
States and who properly are coasidered to be among the principal rivals for the Presidency. The realistic
chance of being elected need not be overwheiming, but it must be more than theoretical.

The criteria contemplate no quantitative threshold that triggers automatic inclusion in a
Commission-spoasored debete. Rather, themeiI-qioyaW*iﬂ
electoral success, including a review of (1) evidencs of natiomal organization, (2) signs 8
sewsworthiness and competitiveness, and (3) indicators of national enthusiasm or concern, X
whether a candidate has a sufficient chance of election to warrant inclusion in oas or more of its debates.

Judgments regarding a candidate’s election prospects will be made by the Commission on a case-by-case
basis. However, the same multiple criteria will be applied to each nonmajor party candidate. Inithel
determinations with respect to candidate selection will be made after the major party conventions and
approximately contemporaneously with the commencement of the general election campaign. The sumber
of debates to which a qualifying nonmsjor perty candidate will be invited will be desermimed o 2 flexible

basis as the general election campaign proceeds.

B. 1996 NONPARTISAN SELECTION CRITERIA
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general election presidential debates include:
1. EVIDENCE OF NATIONAL ORGANIZATION

The Commission's first criterion considers evidence of national organization. This criterion encompasses
objective considerations pertaining to the eligibility requirements of Article II, Section 1 of the
Constitution and the operation of the electoral college. This criterion also encompasses more subjective
indicators of a national campaign with a more than theoretical prospect of electoral success. The factors
to be considered include:

a. Satisfaction of the eligibility requirements of Article II, Section 1 of the Constitution of the United
States.

b. Placement on the ballot in enough states to have a mathematical chance of obtaining an electoral
college majonty.

¢. Organization in a majority of congressional districts in those states.

d. Eligibility for matching funds from the Federal Election Commission or other demonstration of the
ability to fund a national campaign, and endorsements by federal and state officeholders.

2. SIGNS OF NATIONAL NEWSWORTHINESS AND COMPETITIVENESS

The Commission's second criterion endeavors to assess the national newsworthiness and competitiveness
of a candidate's campaign. The factors to be considered focus both on the news coverage afforded the
candidacy over time and the opinions of electoral experts, media and non-media, regarding the
newsworthiness and competitiveness of the candidacy at the time the Commission makes its invitation
decisions. The factors to be considered include:

a The professional opinions of the Washington bureau chiefs of major newspapers, news magazines,
and broadcast networks.
b. The opinions of a comparable group of professional campaign managers and polisters not then
employed by the candidates under consideration.
. The opinions of representative political scientists specializing in electoral politics at major
universities and research centers.
. Column inches on newspaper front pages and exposure on network telecasts in compaerison with
the major party candidates.
. Published views of prominent political commentators.

3. INDICATORS OF NATIONAL PUBLIC ENTHUSIASM OR CONCERN

The Commission's third criterion considers objective evidence of national public enthusissm or comcern.
The factors considered in connection with this criterion are intended to assess public support for a
candidate, which bears directly on the candidate's prospects for electoral success. The factors to be
coasidered include:

a. The findings of significant public opinion polls conducted by national polling and sews
organizations.

b. Repatedmendanceumeetmgundnmumssthecoum(bemounﬂs-ﬂ-l}-
comparison with the two major party candidates.
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1996 SITE SELECTION GUIDELINES

This memorandum outlines the broad guidelines which the Commission on Presidential Debates
(CPD) will use to select sites for the 1996 debates. They cover the following categories:

T Debate Hall

O Press Room
O Hotels

O Transportation
O City Services
C Finances

Prospective debate hosts should provide the information requested for each of these categories in
writing by October 1, 1995. Please send three copies of the proposal to CPD executive director Janet
Brown. Proposals will be reviewed by CPD staff, who will contact prospective host officials if further
information is needed. Site visits will be made to those venues whose proposals appear to meet the CPD's
needs; the visits will be scheduled during the fourth quarter of 1995. The CPD's board of directors hopes
to make a final determination of debate sites during the first two months of 1996.

A formal contract will be signed between the CPD and each site chosen to host a debate. It will
encompass the categories listed above, and set forth in detail the responsibilities assigned to the CPD and
those assigned to the debate host.

The CPD staff is available to answer any questions regarding the guidelines and to give assistance
which a prospective host might need in responding to them. The CPD recognizes that each debate
requires a substantial effort on the part of the debate host, and is totally committed to the cooperative
teamwork that a successful debate will entail.

DEBATE HALL

The CPD will require one hall of at least 17,000 square feet where the debate will be held. It must
have the following features, which should be described in the proposal:

. Minimum ceiling height of 35 feet.

. Overall floor depth of at least 140 feet.

. A stage with minimum measurements of:

-- 65 feet in length and 30 feet in depth
-- 30 feet in height of backdrop
-- 4 feet in height above the floor of the hall

. A maximum distance of 90 feet from the candidates'
position on stage to the floor location where the central
TV platform will be constructed.

. Alr conditioning to be maintained at 70 degrees
Fahrenheit. The system should be capable of handling an
increased load of 45,000 watts plus "people” load of
approximately 512,500 BTU.

. Lighting: 250 footcandles on stage and 200 footcandles on
the floor of the hall, all at 3,200 degrees Kelvin.

. Blectric power: 2,000 KVA, to be 3-phase, 4-wire,
60-hertz power.

. Bxcellent accoustical qualities.

. Comfortable, fully-padded seats with unobstructed views of
the stage.

. Fully carpeted floors.

. The hall must be in a facility that offers:
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1. Office space for the CPD staff which supplies:

a. Approximately 3,000 square feet of workspace
b. A conference room large enough for 30 pecple
c. Approximately 200 cubic feet of secure storage space

. Easy access and parking for passenger vehicles.

. A large parking area close to the debate hall for
television remote trucks, trailers and satellite trucks.
Media will be cabling from this lot area into the debate
hall. Adequate power for thirty office and production
trailers should be available from sources in close
proximity to the lot.

4. Access for the physically impaired.

. The debate hall facility should be within a
10-15 minute drive of the primary hotels which will be
used. If there is more than one facility which a host
would like to propose for the debate hall, please send
information on each. Where available, copies of blueprints
and detailed engineering specifications are helpful to
receive with the proposal. They should indicate all
entrances and exits, both above and below ground level.
Please also include a description of the insurance
policies covering the use of the proposed debate hall(s).

PRESS ROOM

The CPD will need a second hall, either in the same facility as the debate hall or in extremely close
proximity, of at least 17,500 square feet. This will be used as a working press room for the roughly 2,000
journalists who will cover the debate. It must be able to accommodate:

A. Air conditioning to be maintained at 70 degrees
Fahrenheit. The system should be capable of handling an
additional 15,000 watts and a "people” load of 512,500
BTU.

. Approximately 100 television monitors.
Power and lighting to support the telephones, copiers,
word processors, facsimile machines, and other business
equipment which will be required.
A number of work tables and chairs adequate to seat all
journalists.
Space for food to be catered. If possible, access to
kitchen facilities is helpful. The press hall should be
wired for cable television. Please provide all the above
information on all proposed press hall locations;
again, blueprints are helpful where available.

Forboththedebatemdprushaﬂs,theCPDwillrequimskﬂledM“ﬂ
punonndwhowxnbemhbleuhmmadaydunngtlnwnklﬂﬂh
d“eCPDmﬂ’wﬂlneedhmtedmtodmem@mgthem e, and

unlimited and exclusive access to these areas during the seven days i
the one day after the debate.
Thedebatehostshouldoonuctlocalunhtymdtdephoneoowtoﬂmﬂﬂl
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The CPD will need a commitment of at least 2,500 hotel rooms. It is preferred that the total
number of rooms be provided in a minimum of three hotels, with a maximum of seven hotels. Of the
2,500 rooms, 200 rooms should be one- or two-bedroom suites.

The CPD requires a facilities guide for each hotel property. The guide should indicate what kinds
of transportation are available from the hotel to the debate hall and to major air and rail terminals.

TRANSPORTATION

The CPD requires that host sites have adequate air and ground transportation networks. Please
provide a description of the following:

. Methods of transportation from airport(s) to hotels.

. Methods of transportation from hotels to debate hall.

. Special shuttle services.

. Airline information, including carriers serving the site
and the frequency of their flights to major U.S. cities.

CITY SERVICES

The CPD will need the host's guarantee of complete city services, including whatever police, fire,
bomb disposal and rescue personnel are necessary to ensure the safety of the debate. The coordination of
this function is the responsibility of the United States Secret Service, whose agents will work with city
officials to establish procedures for securing all aspects of the event. The CPD requests information on
the size of the police force in host sites, the location of the trauma center nearest the debste hall, and the
availability of mobile medical units to be at the hall. A list of any events which have been held at the host
site under U.S. Secret Service direction would be helpful.

FINANCES

The cost of each debate is $500,000. Each debate host will agree to raise these funds, which are
paid directly to the CPD and are tax-deductible. The CPD staff will be available to assist host officials in
fundraising efforts.

The funds can be raised in any amounts which the debate host chooses. Donors will receive
MﬁmmmmmmCPDMmmddmmﬂdm.u
dbmmmwmm ) : B

hncmawnhoomnumtyleadasmdmumﬁedthutheﬁmdsmbermd.
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Before the FEDERAL COMMUMICATIONS ConB:
FEDERAL COMMUNICATIONS Comssxoﬂ"‘““""

Washington, D.C.
In re Request for Declaratory Ruling of
FOX BROADCASTING COMPANY

Regarding Sections 315(a)(2) and (4)
of the Communications Act

Tc: The Commission

REQUEST FOR DECLARATORY RULING
Fox Broadcasting Company (“Fox"), pursuant to Section 1.2 of the
Commission’s Rules, hereby requests a declaratory ruling that the news event
coverage described herein and proposed to be broadcast over the Fox Network
during the 1996 presidential general election campaign is exempt from the “equal
opportuniues” provision of Section 315(a) of the Communications Act, as

amended. 1/ As will be shown below, Fox's proposals fall mt.lnn tae ambit of the

bona fide news interview and 'on-t.h-spot" news coverage exemptions codified at
Sections 315(a)(2) and (4). Furthermore, Fox's proposals will contribute to the

public interest in an open and vigorous exchange of ideas prioz to the November 5,

V T'hnpmpoodwuﬁmmdnbykuponuurdochmamﬁmu
February 26, 1996. This request seeks to iinplement the proposal, following
numerous discussions with intsrested partiss subsequent to Mr, Murdoch’s

remarks.
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‘2 ~ 1996 general election, while fully comporting with “Congress's objectives both to

treat all candidates equally and to ensure maximum coveragse” of political news.

King Broadcasting Co. v FCC, 860 F.2d 4635, 466 (D.C. Cir. 1988). 2/

FOX PROPOSES TO PROVIDE NEWS EVENT COVERAGE OF
SHORT- AND LONG-FORM CANDIDATE PRESENTATIONS
REGARDING ISSUES OF CONCERN TO VOTERS.

Fox seeks a ruling with respect to the following two proposals to
provide news event coverage of appearances by the major presidential candidates,
as determined by the Commission on Presidential Debates (collectively, the

“Candidates™): 3/

A, Short-Form News Event Coverage.

Between September 15 and November 2, 1996, Fox proposes to provide
news event coverage of ten 60-second position statements by each Candidate, for a

total of ten minutes per Candidate. Each statement will be a response to a question

2 Fox makes this proposal unilaterally and without any expectation that the
other networks will participate. The proposal advanced herein is in addition to the
existing extensive opportunities for candidate appearances on Fox news programs
on its owned and operated stations across the country, ¢.g, “The Fox Morning
News" and “The 10 O’Clock News” on WTTG in Washington. In fact, prime-time
newscasts on numerous Fox affiliates represent an opportunity, unique in the
industry, for prime-time appearances by both national and local candidates for
public office.

¥ Fox does not seek to involve the Commission on Presidential Debates in
making determinations apart from those it makes for its own debates. Rather,
because of the timing of Fox's proposed news event coverags, the determinations
made by the Commission on Presidential Debates will be sufficient to assure
participation by all major candidates.




"‘about a different issue of demonstrable concern to voters in the general election.
The ten questions will be formulated by an independent consultant or polling
organization and will be submitted to the Candidates in writing by September 1,
1996. Fox will not exercise any control over the content of the Candidates'

statements.
The following additional structural safeguards will be implemented in
order to assure fairness and comparable exposure to the Candidates:

1. The position statements of each candidate responsive
to each 1ssue will be broadcast in prime-time programs
of comparable audience size.

. The order of the Candidates’' statements will be
determuined initially by coin toss or by drawing straws,
and will reversed (or followed in sequence if there are
more than two participating candidates) in each
broadcast for the duration of the senes.

. The ten events will be regularly scheduled during the

designated 30-day period preceding the general

election, and will receive advance promotion.
Fox submits that these safeguards, in addition to the mechanism for selecting the
candidates, selecting the topics to be addressed and formulating the questions to
the Candidates, will satisfy “Congress’ intent that the programs be of genuine news
value and not be used to advance the candidacy of a particular individual® Heprv
Geller, 95 F.C.C.2d 1236, 1243, affd sub nom. League of Women Votars Educ, Fund
v. FCC, 731 F.2d 995 (D.C. Cir. 1983).

Fox believes that, in view of both the proposed format of the series and

the complicated and unpredictable schedules of the Candidates in the month

preceding the general election, it will be impracticable to present live coverage of

=8
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& each of the Candidates’ ten position statements. Accordingly, Fox will make

production facilities available, free of charge and at mutually convenient times and

locations, for the Candidates to record their statements live on videotape. 4/

B. News Event Coverage of Election-Eve Candidate
Presentations.

In addition to the short-form news event coverage discussed above, Fox
proposes to make available one hour of its prime-time network schedule on Monday
evening, November 4, 1996, to provide news event coverage of longer, back-to-back
statements by each Candidate. These statements will consist of the final campaign
message in response to the question, “Why should the American voter vote for you?"
The hour will be divided equally among the Candidates. Fox will not exercise any
control over the content of the Candidates’ statements, and the order of the
presentations will again be determined by coin toss (or by drawing straws). For the
reasons discussed above, Fox also will provide production facilities free of charge at
mutually agreeable times and locations for the recording of the Candidates’

statements.

& This process will require that the Candidate appear live and provide his
responses, without any opportunity to edit or otherwise modify or enhance the
responses in the post-production process.




'IL  FOX'S PROPOSALS QUALIFY FOR EXEMPTION FROM THE EQUAL
OPPORTUNITIES REQUIREMENT OF SECTION 315(a).

Like the other exemptions from the equal opportunities requirement of
Section 315(a), the “bona fide news interview” and “on-the-spot” news coverage
exemptions are intended to strike a balance between, on the one hand, the
guaranteed equal treatment of political candidates, and, on the other,

the right of the public to be informed through broadcasts

of political events . . . [and) the discretion of the broad-

caster to be selective with respect to the broadcasting of
such events.

n 191 sts--Equal Ti fore t
upicatio d Power of th use ittee o
Commerce, 86th Cong., 1st Sess. 2 (1959) (comments of Chairman Harris). As
explained below, Fox respectfully submits that i1ts proposals satisfy the
Commission's criteria for exemption from the equal opportunities requirement of
Section 315(a) with respect to either of these provisions.

Both Fox's short-form and election-eve presentations “reasonably may
be viewed as news ‘events’ subject to broadcast coverage” in the exercise of Fox’s
good faith news judgment. King Broadcasting Companv, supra, at 4999 (back-to-
back candidate presentations alternating with candidate interviews collectively
exempt under Section 315(a)(4)). The Commission has concluded that there is “no
significant distinction between coverage of this sort of political ‘event’ [ig.
alternating candidate presentations] and tl;e candidate debates we previously have

- deemed to be news ‘events.’ " [d, Accordingly, the spoken presentations by the

Candidates on issues of concern to voters proposed to be broadcast by Fox, “by any

5 S
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“reuonable standard, are news ‘events’ within the contemplation” of the “on-the-
spot” exempuon. ]d, at 5000. See also Henrv Geller, supra, at 1246-47 (delayed
broadcasts qualify for Section 314(a)(4) exemption).

Guided by pnor Commission decisions, Fox has designed structural
safeguards that will ensure that there is no candidate favoritism. See Aspen
Instutute Program, 55 F.C.C.2d 697 (1975), affd sub nom, Chisholm v. FCC,

538 F.2d 349 (D.C. Cir.), cert denjed, 429 U.S. 890 (1976) (exempt presentations
must be broadcast 1o non-d:scriminatory manner). Each candidate will receive an
identical amount of tame to respond to each of a series of ten 1dentical questions;
thereafter, on November 4. each candidate will be given an identical amount of time
for an extended statemen: :n response to a final question. Cf, King Broadcasting
Compagv, supra, at 4999 ("the mere fact that the presentations allow the
candidates to present their views in the most favorable light, without spontaneous
interacnon with the press or opposing candidates, does not preclude application of
the news event exemption™). In addition, Fox has removed itself completely from
the process of selecting participating candidates. The Fox news event coverage will
treat equally all those candidates deemed eligible by the Commission on
Presidential Debates.

Fox submits that its proposals also satisfy, in form and substances, the
three principal factors the Commission has considered in finding limited duration

C interview” provision of Section 315(a)X2). Ses, e.£. U.S. News and World Ranast.
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“CP, 2 FCC Red 7101 (1987; The Pasifica Foundation, DA 94-639 (MMB 1994).
First, decisions regarding the format, content, scheduling and production will be
made by Fox “ ‘in the exercise of its bona fide news judgment and not for the
political advantage of the candidate for public office.’ " U.S, News and World
Report, supra. at 7102, guoting H. Rep. No. 1069, 86th Cong., 1st Sess. 4 (1959).
Second, the presentations will be regularly scheduled during the 30-day period
preceding the general election, “with the intention to continue the series to coincide
with the advent of future Presidential elections.” ]d. (imited duration, “election-
specific” series satisfv “regularly scheduled™ criterion). See mmm
Semipars, 56 R.R.2d 1150, 1153 (MMB 1984) ("[o]nly where the scheduling of a
program is used as a vehicle to advance the political aspirations of a participant
would the Commission question 1ts proximity to an election”). Third, the programs
will originate with and be under the control of the Fox network. See 1J.S. News and
World Report, L.P., supra, at 7102

Indeed, although in "a typical interview format, there can be no

guarantee that competing candidates will be given precisely equal treatment” (King
Broadcasting Company, supra, at 5000), Fox’s proposed format will do exactly thet.
Furthermore, the duration of the short-form candidate responses does not affect
their entitlement to the exemption. See Silver King Broadcasting Co, 64 RR.24

1440 (MMB 1988) (segments of three to four and one-half minutes’ dusation qualify

as exsmpt news interview programs); National Broadcasting Ca_ Inc, GO R.E2d
1068 (MMB 1986).




. CONCLUSION

Fox submits that its proposals will unquestionably serve the public

interest by providing enhanced coverage of the 1996 presidential election in a
manner fully consistent with Congress’ objectives both to treat all candidates
equally and to ensure maximum coverage of political news and information.

e Fox's proposals will permit the wide dissemination by
a free, over-the-air television network of political news
and information.

The format and content of the programs will be
determined by Fox in exercise of its good faith
journalistic judgment, and the selection methodology,
formulation of questions and other structural
safeguards designed by Fox will guarantee against
even the possibility of “favoritism or bias.” King
Broadcasting Co. v. FCC, 860 F.2d at 467.

Fox's proposals “will further Congress’ intent to permit
broadcasters to make a full and more effective
contribution to an informed electorate” (King
Broadcasting Company, supra, at 5000) without
risking the chilling effect on public discourse protected
by the First Amendment that could resuit from a rigid
application of Section 315(a).

Fox's proposals will mitigats the potential unfairasss
resulting from the high cost of broadcast advertising
time in general, and of prime-time television time in
particular.




Accordingly, for all the reasons stated herein, Fox respectfully requests

that the Commission rule that its planned political coverage, as described above, is

exempt from the equal opportunities provision of Section 315(a) of the Act.
Respectfully submitted,
FOX BROADCASTING COMPANY

Byl;l)ﬁz’w ¢ QA«;N«- l

William S. Reyner, Jt/ d’ .

Mace J. Rosenstein

HOGAN & HARTSON L.L.P.
Columbia Square

555 Thirteenth Street, N.W.
Washington, D.C. 20004
202/637-5600

Its Attorneys

April 25, 1996
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iIn re Sy 1 2
Request for Declaratory .
Ruling of

FOX BROADCASTING COMPANY

Regarding Section 315(a)2) &
(4) of the Communications Act

To: The Commission

RESPONSE OF PUBLIC BROADCASTING SERVICE
IO REQUEST FOR COMMENTS

By Public Notice issued May 13, 1996, the Commission

requested comments with respect to the request by Fox

Broadcasting Company ("Fox") for a declaratory ruling that

certain proposed candidate appearances on the Pox Metwork would

be exempt from the equal opportunities provision of Sectiom

315(a) of the Communications Act (the "Act®). The Commission

also sought comment on more general questions relating to Section

318.

These responsive comments are filed by mum
Sexrvice ("PBS"), a nou-proﬁt corporation. m*-.

constitute the vast majority of the nation’s non-commercial

' television station licensees, which broadcast programming

distributed by PBS. During 1995, PBS distributed almost 1600
it

" b ﬁ » _t' A
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‘ hours of news, public affairs, educational and entertainment

programming to 344 non-commercial stations throughout the United

_§ta.te- .
Fox's declaratory ruling request relies largely on standards

most recently articulated by the Commission in King Broadcasting
Company, 6 FCC Rcd 4998, 69 RR 2d 1017 (1991) with respect to the

exemption from equal opportunities requirements provided by

Section 315(a) (4) of the Act for "on-the-spot coverage of bona

fide news events."! Among the programs declared exempt in the

King ruling were two one-hour programs, each consisting of back-

to-back thirty minute statements by the two major presidential

candidates presenting their essential campaign messages. The

Commission held that these uninterrupted candidate presentations

could reasonably be deemed news events by a broadcast station as

a matter of bona fide news judgment. Because the programs were

not presented to advance the cause of any candidate and because

they included *structural safeguards" that offered “"virtually no

opportunity for broadcaster favoritism," the Commission deemed

them to be within the Section 315(a) (4) exemption.

The Commission’s decision in King was in turn based upon a
series of prior decisions applying the same governing principles

: in cases involving station decisions to present on-the- lpot
coverage of candidate debates and press conferences. Sss.
example, Aspsn Institute, 55 FCC 24 697 (1975), affirmed.

' Chisholm v, F.C.C,, 5380 F.24 349 (D.C. Cir. 1976):
; Brasident Committes, 77 FCC 2d 565 (1980),
Bresident Committee v, F.C.C., 636 F.2d4 417 (D. C-

Henrv Geller, 95 FCC 2d 1236 (19583), affirmed
( Iotexs v, F.C.C.., 731 F.2d 995 (D.C. Cir. 1904).
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news event coverage of candidates

Fox’'s plan to provide

appears to be consistent with the

in King.
it clear that any candidate

presenting their positions

But the Commission should

guiding principles set out

take this occasion to make

appearances that a broadcaster chooses to present in the exercise

should be deemed to be within the

of its bona fide news judgment

long as (1) the broadcaster

Section 312 (a) (4) exemption so

retains the right to determine the length, dates and times of

broadcast, and the format of the candidate presentations and (2)

the broadcaster has in place structural safeguards to prevent

discriminatory or partisan treatment of the candidates presented.

Such a holding would accommodate PBS's own current plan to

expand its political programming through its "Democracy Project.*

The "Democracy Project® offers innovative political programming

rhat PBS believes will contribute to a better informed and more

active electorate in the forthcoming election. The "Democracy

Project,® which is funded in part by a grant from the Corporation

seeks to tie together traditional

for Public Broadcasting,

programming with new formats and initiatives to stimulate voter

interest and involvcnens. To eliminate any possible guestion as

to whether certain of the programs PBS plans would come within

the Section 315(a) (4) exemption, we hereby request a Commission

ruling that the candidate presentations described below would so
qualify.
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The Need for Additional Coverage

A large proportion of candidate appearances on'tclcvilion

presently occur in short, commercially prepared, paid advertising

spots broadcast by commercial stations. Most such spots are only

30 seconds in length. Critics of current campaign practices

have argued that such spots are too short for a reasoned

presentation of substantive candidate positions, and that matters

of substance are frequently obscured through the use of

production techniques ordinarily associated with the selling of

commercial products and services. Undiluted presentation of

substantive candidate positions by the candidates themselves are

infrequent exceptions in what are otherwise battles between

political media consultants.

Debates, news interviews and coverage of candidates in

regular news programming on both commercial and non-commercial

stations provide a measure of balance, but PBS believes that the

public interest would be advanced by additional substantive

presentations by the candidates themselves in program forms thus

far not generally oftcred under the news and news lnm.glllh

exemptions. In partxcular. we believe that there is a meed for

television programs that will permit major presidential

i candidates to present their positions directly and simply, and
| thnﬁ will thereby provide a useful addition to the in:-tnhll'..
between candidates and journalists already being p:...ng,!
. ! cxcqpt news and news interview programs.
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A number of major broadcast organizations, including PBS and

Fox, have proposed to provide such an opportunity to major

presidential candidates under conditions controlled by the

broadcasters, not by the candidates. To the extent there may be

uncertainty, however, as to whether such presentations may give

rise to equal opportunities demands from all other candidates,

broadcasters will be substantially inhibited in moving forward

with their plans.

The reason for this inhibition is plain. There were 23

candidates for president in 1992 who appeared on the ballot in

the general election in one or more states. Eleven of these

candidates achieved "legally qualified" status in ten or more

*"national candidates®

states and wexre therefore deemed to be

pursuant to Section 73.1940(c) of the Commission’s rules. 1In ten

separate states and in the District of Columbia, ten or more

candidates achieved ballot status.? A reguirement that all

candidates on the ballot in a given state be afforded equal

opportunities by every station serving all or a portion of that

state, without regard to a demonstrable lack of interest on the

part of the electorate gu the messages of such minor

In addition, there were varying numbers of write-in
candidates in most states. "
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cindidate.,’ would cause most broadcasters to avoid non-exempt

appearances by any presidential candidates.

PBS's Plan To Present Expanded
- g

PBS shares the view that the public interest would be served

by providing additional broadcast time for the presentation of

the views of the presidential candidates. While PBS will

continue to present news coverage of candidates and bona fide

news interviews of candidates in its regularly scheduled

programming, it plans alsc to present candidate views in a new

series of programs that would augment its traditional news and

news interview broadcasts. Provided that PBS’s plans are deemed

to fall within the exemption provided for on-the-spot coverage of

bona fide news events, PBS proposes to proceed as follows:

O

(1) Conditioned on acceptance of its offer by the

presidential candidates of at least the two major parties, PBS

would offer its member stations a series of programs consisting

of appearances of the major party presidential candidates. Such

e N programs would be broadcast on successive days, with one

candidate appearing each day. Each broadcast would be offered

during prime evening time, for a period presently planned to be

’3In the 1992 elections, the top three candidates, Bill
Clinton, George Bush and Ross Perot, received a total of 99.37%
of all votes cast. The next two highest vote getters received
0.28% and 0.10%, respectively, of votes cast, with no other
candidate’s total exceeding 0.07%. All of the informatiom

’ presented above is as reported by the Federal Election Commission

( in [cite). -
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.-everal weeks prior to the November general election. All such

broadcasts would be of equal length, and would be at the same

time each day. Each segment is currently conceived of as being

at least two and one-half minutes long.

(2) The candidates whose statements PBS would distribute

would be selected on the basis of objective criteria -- for

example, candidates certified by the Commission on Presidential

Debates or candidates chosen through some other impartial

selection system using criteria such as national polling results.

(3) The statements of the individual candidates would be

rotated, with one candidate statement being presented each night.

. The initial order of rotation would be determined by lot. The

order of subsequent rotations would either also be determined by

lot, or would be the most recent order in reverse, or would be

determined in some other objective manner designed to provide the

participating candidates egual treatment over the total duration

of the series.

R (4) PBS would establish the following conditions, which

each candidate who accepted its offer would be required to meet:

(a) Only the'candidate would be permitted to appear in

the presentation. The candidate would be required to appear

on screen for the entire length of the presentation.

(b) A candidate’'s visual appearance would be limited

to a prescribed format, such as a depiction of the

candidate’s head and shoulders only. No other visual

materials or sound effects would be permitted.’
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(c) Within the limitations above, each candidate would

be afforded an opportunity to present his or her position

without restriction as to content.®

(5) Stations electing to carry the programs would be

required to broadcast all of the programms in the series in the

order offered.

The proposal outlined above falls within the standards for

on-the-spot coverage of bona fide news events outlined in King.

As in Kipg, PBS member stations would decide to broadcast the

candidate presentations on the basis of bona fide news judgments

by each station that the short, unadulterated candidate
As in King,

the decisions of PBS member stations to broadcast the candidate

statements outlined above constitute news events.

presentations would not be designed to advance the cause of any

candidate but to foster a more informed electorate with regard to

the issues of the day. PBS’'s plan is thus consistent with the

Commission’s reasoning in King and its antecedent cases.

Although PBS does not propose to restrict the content of

candidate statements (except to delete libelous material and

personal attacks on certain non-candidates), the format of the
) J

presentations would otherwise be closely controlled by PBS so as

to maintain the purpose of the broadcasts, which would be to

‘“This opportunity would be subject only to PBS’s right to
delete libelous materials or personal attacks creating r
rights in third parties. Since the candidate broadcasts would
not qualify as "uses,” PBS and its member stations would not be
immune from libel actions based on a broadcast’s content, nor

’ . would certain personal attacks be exempt under Section 73.1920(b)

(1 of the Commission’s Rules.




(7 g
provide news coverage of each candidate’s position. All
extraneous visual and oral materials, such as music, candidate-

produced videos, unflattering visuals of opponents and similar

elements commonly found in candidate advertising, would be

excluded. Because PBS and not the candidates would thus maintain
control of each broadcast, the broadcasts would not, by
definition, be "uses"™ subject to equal opportunities
requirements. Candidate “uses” are characterized by a complete
absence of licensee format/content controls of the kind to be
imposed here, a requirement of the "no censorship” provisions of
Section 315(a) with respect to “uses.*?®

There is only one factual difference between the candidate
appearances PBS proposes and the candidate statements approved in
3 King, and that difference provides no basis for different
3 treatment under the Section 315(a) (4) exemption. The factual
/ difference is that the King candidate appearances were "back-to-
back® on the same night, while the presentations PBS proposes
would be broadcast on successive nights. The significance of the
"back-to-back" presentations approved in King, however, was
simply as one element os the "structural safeguards® found by the
Commission to be essential to "preclude a broadcaster from airing
[candidate] speeches for the purpose of aiding a candidate in a
! partisan, discriminatory fashion." King., supra, 6 FCC Recd at
. 5000. It is clear that equally effective structural safeguards

3 - SGray Broadcasting Svatems. Inc., 14 PCC 24 766 (1968);
( James L. Bucklev, 67 FCC 24 5 (1977).
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‘will be imposed here. Those safeguards will either be the same

10

as those in King or functionally equivalent.

As in King, each major candidate will appear for the same
amount of time and will be required to use the same format. Each
appearance will be at the same hour of the day. The initial
order of rotation among candidates will be determined by lot,
with the subsequent order of rotation either being reversed, or
similarly determined by lot, or determined in some other
objective manner designed to achieve equal treatment of
participating candidates. Given these assurances of nonpartisan
and non-discriminatory treatment, the fact that the PBS candidate
appearances will be on successive evenings rather than in a
single program does not render PBS’'s structural safeguards any

less effective than those approved in King.




Conclusion

For the reasons set forth above, PBS requests a ruling by

the Commission that PBS’s plans set forth in these comments for

offering candidate appearances to PBS member stations and the

broadcast of such appearances by the member stations would

constitute exempt on-the-spot coverage of bona fide news events

and would accordingly be exempt from equal opportunities

reguirements.

Respectfully submitted,

PUBLIC BROADCASTING SERVICE

H {5[ Egulg A, ngggon
Paula A. Jameson

Senior Vice President,
General Counsel and Secretary

Gregory Ferenbach

I Deputy General Counsel for
Legal Affairs
. 1320 Braddock Place

Alexandria, Virginia 22314-1698
(703) 739-5000

of Counsel:

Arthur B. Goodkind
Koteen & Naftalin, L.L.P.
1150 Connecticut Avenue, N.W.
Suite 1000

Washington, D.C. 20036

(202) 467-5700

( June 3, 1996
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Before the
ey g Federal Communications Commission R
i Washington, D.C. ECE/'/"

In re Request for Declaratory Ruling of

FOX BROADCASTING COMPANY

Regarding Sections 31S5(a) (2) and (4)
of the Communications Act

To: The Commission

COMMENTS OF CAPITAL CITIES/ABC, INC,

Capital Cities/ABC, a wholly owned subsidiary of the Walt

files these comments in response ¢to the

Disney Company,

Commission’'s request for comment on issues relating to broadcaster

proposals to provide time to presidential candidates.'

Specifically, the Commission requests comment on two matters -

first, whether the Fox proposals described in the Fox Broadcasting

Company Request for Declaratory Ruling should be deemed sxempt from

the "equal opportunities” provisions of Section 31S of the

Communications Act pursuant to the exemptions for bona fide news
o N prograsming, and, second, more generally, whether M that
broadcasters in good faith deem to be bona fide mews should be
exempt from the equal opportunities rules "regardless of format".

Our comments respond to these qQuestions in sections I and II below.
In section III, we ocutline the ABC Television Network free time
proposal and request that the Commission affirm that ghis program
is exempt from the equal opportunities rules. X

' FcC Public Notice - May 13, 1996



The Fox proposal has two program elements. One element
is a one-hour prime-time program which would consist of back-to-
back statements by the major presidential candidates. In our
judgment, the Fox one-hour proposai clearly satisfies the King
Broadcasting test for exemption -- newsworthiness and the presence
of structural safeguards against broadcaster favoritism.?

The Fox one-hour proposal, like the one-hour program in King,
consists of statements by the major presidential candidates. The
format for the Fox hour appears identical to the King format and
would contain the same structural safeguards against broadcaster
favoritism - the candidates will appear back-to-back in the same
program and will receive equal time. 1In both cases, the order of
presentation is determined by coin toss. Moreover, the Fox method
of selecting candidates for inclusion in the program raises no
concern of broadcaster bias.

In King, in discussing whether or not future program proposals
would be entitled to the news exemptions, the Commission etltiﬂn.d
that "exclusion of a major third-party presidential candidate who,
based on objective criteria such as polling results showed the
significance of his or her campaign, would call into guestiom ths
bona fides of the broadcaster’s selection of candidates.*® The

? In_re Requast of King Broadcasting Company FCT 91-246
Released August 22, 1991. -

3 14 at paragraph 16
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\, concern expressed in King should be deemed satisfied if objective
criteria are used to select the candidates even if the broadcaster
itself makes the selection. Thus, if Fox had proposed to make the
selection itself based on objective criteria, there would be no
bias issue. That being so, the additional step that Fox has taken
-- delegating candidate selection to an objective, third-party,
non-partisan group -- can raise no concern. Thus, Fox's one-hour
proposal clearly satisfies both prongs of the King test for
exempticn.

The second element of the Fox proposal - a series of ten 60-

second pcsition statements by each of the major presidential

A candidates - also satisfies the King test for exemption.

The 60-second statements are different from King in two

&)

respects only -- the length of the statements and the fact that
they would be broadcast on a sequential basis over a period of six

weeks. Neither of these factors should affect eligibility for the

2

news exemption. According to Fox, each of the 60-second statements
" will be devoted to "a response to a question about a different
o 8 issue of demonstrable concern to voters in the gemeral electicn®.

(Fox Request at 2-3) The statements will be m between
September 15 and November 2, 1996, during the height of the
presidential campaign. Under these circumstances, there is no
reason for the Commission to doubt Fox‘s Jjudgment that the

statemants would be newsworthy. The fact that the m are
mlyso seconds in length makes t.hunohummm
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longer statements the Commission considered in King.!

———
!..

The Fox 60-second statement propon_al also meets the second

prong of the exemption test because it includes ample safeguards

against broadcaster favoritism. As in the case of the Fox one-hour

program, each candidate will receive equal time and the order of

presentation will be determined By a coin toss. While the

statements will be broadcast on different dates, Fox says they will

all be broadcast in prime-time programs of comparable audience

size. Candidate selection would be based on cbjective criteria as

described above with respect to the one-hour proposal. With those

safeguards in place, the fact that the statements are presented in

a series over a period of weeks as opposed to appearing back-to-

back in one program should be irrelevant.

In interpreting the exemptions to the equal opportunities
™ rules, the Commission should be guided by the twin ocbjectives

Congress sought to achieve in enacting the 1959 exemptions -- to

give the broadcast media greater freedom to provide the public with
full coverage of political news events while at the same time

4 The Commission staff has ruled, in the case of a news
interview program, that the fact that a program is only 3 to 4%

ainutes in 1 is not an impediment to its status as an assempt
. lo::g:: legislative history nor Commission rder

program
. prescribes a minimum length of program to qualify for exemption.
{ Wmmmmmmmm 64 RR 24 1440

'\- . N Y 1’.. e —




protecting against licensee favoritism or bias.! while three of

the statutory exemptions pertain to programs with particular

formats -- newscasts, regularly scheduled news interviews and

documentary programs -- the fourth exemption, for "on-the-spot

coverage of bona fide news events®, set out at Section 315(a) (4),

is not so limited. We believe that the two-pronged test that the

Commission articulated in King for interpreting the on-the-spot

exemption -- newsworthiness and safeguards against broadcaster

favoritism -- should apply regardless of the format of the program.

The public interest is best served by giving broadcasters the

freedom to employ a variety of formats to cover and present the

- views of candidates for public office. The Commission has

previously examined three different formats -- debates, back-to-

back news interviews and back-to-back candidate statements -- and

found that eligibility for exemption could be maintained under

Section 315(a) (4). The Fox proposal discussed in Section I above

contains yet another format variation -- a series of candidate

A statements. Other networks, including ABC, have recently announced

o N their own different "free time® proposals. Given the creativity

and competitiveness of broadcasters, the fact that new formats are

constantly being devised 1is not surprising. Indeed, such
to allow broadcasters maximum
flexibility in deciding how best to cover and present political
news. Since Congress did not preclude the use of any particular

creativity should be encouraged,

( S King Broadcast Company v, FCC, 860 F 2nd 465 (DC Circui
\ 1988) at 467




format in establishing the 315(a) (4) exemption,® the Commission is

free to endorse any format that meets the bona fide news test so

long as it contains adequate safeguards against broadcaster

favoritism.

deemed exempt,

ABC has announced that it will offer the major

presidential candidates the opportunity to appear on a one-hour

prime time special during the final week of the campaign. As

conceived by ABC, the event will be live and unstructured with the

candidates appearing without interruptions or questions from any

They would discuss with each other, and the American

third party.

people, the issues they believe to be most important in the

election.

ABC has deferred making the selection of candidates to be

included in the program until a later point in the campaign when it

can better be determined who the major candidates are. ABC intends
o N to employ objective criteria in making the selection, including

whether or not the candidate is actively and substantially engaged
in conducting a nationwide campaign, the number of states in which
the candidate has qualified for a place on the ballot, and whether
polling results indicate that the candidate’s campaign is
significant. Once the candidate selection is made, ABC will
contact the candidates to discuss and jointly agxes upon a more

¢ 14 at 470



=
detailed format for the program.

Although the candidate selection hll. not yet been made and the
format for the program has not been finalized, we believe that the
ABC plan, if implemented in good faith, should qualify as exempt
under Section 315(a) (4) and we would ask the Commission to so
affirm at this time.

Even before King, the proposed program would have qualified
for the on-the-spot news exemption as a debate. Broadcaster -
sponsored debates have been covered by the Section 315 (a) (4)
exemption since 1983.7 A format such as has been proposed, which
allows fo- direct and spontaneocus interaction and dialogue between
or among the candidates, has traditionally been recognized as
entitled to the narrower pre-King debate exempticn.®

After King, the case for exemption is even clearer. The
proposed program clearly meets the King test of bona fide
newsworthiness combined with structural safeguards against

broadcaster favoritism. First, in ABC’'s judgment, presenting the

7 Henxy Gellexr 95 FCC 2d 1236 (1983), aff’‘d sub. nom. laague
of Women Votars v, FCC 731 F2d 995 (1983).

§ See In re Complaints of the American Independent Party 38
RR 24 923 (1976), ir which the Commission rejected the
complainant’s argument that the Ford-Carter debates were “panel
discussions® (not covered by the exemption) and not ®"debates".
The Commission cited the dictionary definition of *debate® as
*contention by words or arguments® and found that for exesption

es the essence of a "debate” was “face-to-face

confrontations batween candidates® and not any particular
format. See tloo -

W RR 24 1749 (1987), in
ined that 'Im:riuic to debates... is of the
M:.:ndiﬁun to question and chal -:g: eho

candidaco and to provide a degree of spont:ml.ty to
(Bwphasis supplied).

event®




request for exemption.

network and the Commission of the burden of processing a further

Respectfully submitted,

AAL

Sam Antar
Vice President, Law & Regulation

Capital Cities/ABC, Inc.
77 West 66th Streat
New York, NY 10023

Counsel for Capital Cities/ABC, Inc.




FEDERAL ELECTION COMMISSION
Washington, DC 20463

September 13, 996

Mr. John Hagelin

Mr. Mike Tompkins

Mr. Kingsley Brooks

Natural Law Party of the United States
S1 W. Washington Avenue

Fairfield, IA 52556

RE:

Dear Messrs. Hagelin, Tompkins and Brooks:

This letter acknowledges receipt on September 6, 1996, of the complaint you filed
alleging possible violations of the Federal Election Campaign Act of 1971, as amended (“the
Act™). The respondent(s) will be notified of this complaint within five days.

You will be notified as soon as the Federal Election Commission takes final action on
your complaint. Should you receive any additional information in this matter, please forward it
to the Office of the General Counsel. Such information must be sworn %0 in the same menmer
as the original complaint. We have numbered this matter MUR 4451. Please refor 10 this
number in all future communications. For your information, we have attached a brief
description of the Commission's procedures for bandling complaints.
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FEDERAL ELECTION COMMISSION
Washington, DC 20463

September 13, 1996

Mr. Frank Fahrenkopf
Commission on Presidential Debates
601 Thirteenth St.,, NW
Suite 3108

Washington, DC 20005

Dear Mr. Fahrenkopf:

The Federal Election Commission received a complaint which indicates that the
Commission on Presidential Debates may have violated the Federal Election Campaign Act of
O 1971, as amended ("the Act®). A copy of the complaint is enclosed. We have numbered this
o matter MUR 4451. Please refer to this number in all future correspondence.

Under the Act, you have the opportunity to demonstrate in writing that 80 action should
T be taken against the Commission on Presidential Debates in this matter. Please submit any
factual or legal materials which you believe are relevant to the Commission's analysis of this
matter. Where appropriate, statements should be submitted under oath. Your response, which
D should be addressed to the General Counsel's Office, must be submitted withia 15 days of
receipt of this letter. If no response is received within 15 days, the Commission may take
further action based on the available information.

This matter will remain confidential in accordance with 2 U.S.C. § 437g(a)}(4)(B) and
§ 437g(a)(12)X(A) unless you notify the Commission in writing thet you wish the matter 0 be
made public. If you intend to be represented by counsel in this matter, please advise the
Commission by completing the enclosed form stating the name, address and telephone number
of such counsel, and authorizing such counsel to receive any notifications and other
communications from the Commission.




If you have any questions, please contact a member of the Central Enforcement Docket
at (202) 219-3400. For your information, we have enclosed a brief description of the
Commission's procedures for handling complaints.

Si ly,

olleen T. Sealander, Attorney
Central Enforcement Docket

Enclosures

1. Complaint

2. Procedures

3. Designation of Counsel Statement




Mary Anne Harmison, Registered Agent
Fox Broadcasting Company
10201 West Pico Boulevard
Los Angeles, CA 90035

FEDERAL ELECTION COMMISSION
Washington, DC 20463

September 13, 1996

Dear Ms. Harrison:

The Federal Election Commission received a complaint which indicates that the Fox
Broadcasting Company may have violated the Federal Election Campaign Act of 1971, as
amended ("the Act”). A copy of the complaint is enclosed. We have numbered this matter
MUR 4451. Please refer 1o this number in all future correspondence.

Under the Act, you have the opportunity to demonstrate in writing thet no action should
be taken against the Fox Broadcasting Compenyy ia this matter. Please submit any factual or
R legal materials which you belicve are relevant 1o the Commission's analysis of this matter.

) Where appropriste, statements should be submitted under oath. Your response, which should
§ be addressed to the General Counsel’s Office, must be submitied within 1S days of receipt of

2 this letter. If no response is received withim 15 days, the Commission may take further action
based on the available information.

This matter will remain confidential in accordance with 2 US.C. § 437g(a){(4)(B) and
§ 437g(a)(12)(A) unicss you notify the Commission in writing that you wish the matier 0 be
made public. If you intead 80 be represested by counsel im this matter, please advise the
Commission by completing the eaclosed form stating the name, address and telephone number
of such counsel, and authorizing sech counsel 10 receive any notificstions and other

()
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If you have any questions, please contact a member of the Central Enforcement Docket
at (202) 219-3400. For your information, we have enclosed a brief description of the
Commission's procedures for handling complaints.

rely,

Colleen T. ander, Attorney
Central Enforcement Docket

Enclosures

1. Complaint

2. Procedures

3. Designation of Counsel Statement




FEDERAL ELECTION COMMISSION
Washington, DC 20483

September 13, 1996

Kenneth E. Newman, Registered Agent
114 Sth Avenue
New York, NY 10011

Dear Mr. Newman:

The Federal Election Commission received a complaint which indicates that Capital
Cities/ABC, Inc., may have violated the Federal Election Campaign Act of 1971, as amended
("the Act”). A copy of the complaint is enclosed. We have numbered this matter MUR 4451.
Please refer to this number in all future correspondence.

Under the Act, you have the opportunity to demonstrate in writing that no action should
be taken against Capital Cities/ ABC, Inc., in this matter. Please submit any factual or legal
materials which you believe are relevant to the Commission's analysis of this metter. Where
appropriate, statements should be submitted under oath. Your response, which should be
addressed to the General Counsel's Office, must be submitted within 15 days of receipt of this
letter. If no response is received within 15 days, the Commission may take further action based
on the available information.

This matter will remain confidential in sccordance with 2 U.S.C. § 437g(a)(4)(B) and
§ 437g(a)(12)(A) unless you notify the Commission in writing thet you wish the matter 1o be
made public. If you intend to be represented by counsel in this matter, please advise the
Commission by completing the enclosed form stating the name, address and telephone numnber
of such counsel, and authorizing such counsel to receive any notifications and other
communications from the Commission.
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If you have any questions, please contact a member of the Central Enforcement Docket
at (202) 219-3400. For your information, we have enclosed a brief description of the
Commission's procedures for handling complaints.

Sinogrely,

olleen T. Sealander, Attorney
Central Enforcement Docket

Enclosures

1. Complaint

2. Procedures

3. Designation of Counsel Statement




FEDERAL ELECTION COMMISSION
Washington, DC 20463

September 13, 1996

Paula A. Jameson, Registered Agent
Public Broadcasting Service

1320 Braddock Road
Alexandria, VA 22314

Dear Ms. Jameson:

The Federal Election Commission received a complaint which indicates that Public
Broadcasting Service may have violated the Federal Election Campaign Act of 1971, as

amended ("the Act"). A copy of the complaint is enclosed. We have numbered this matter
MUR 4451. Please refer to this number in all future correspondence.

0

Under the Act, you have the opportunity to demonstrate in writing that no action should
be taken against Public Broadcasting Service in this matter. Please submit any factual or legal
< materials which you believe are relevant to the Commission's analysis of this matier. Where
appropriate, statements should be submitted under oath. Your response, which should be
addressed to the General Counsel's Office, must be submitted within 15 days of receipt of this
letter. If no response is received within 15 days, the Commission may take further action based
on the available information.

This matter will remain confidential in accordance with 2 U.S.C. § 437g(a)}(4)(B) and
§ 437g(a)(12XA) uniess you notify the Commission in writing that you wish the matter to be
made public. If you intend to be represented by counsel in this matter, please advise the
Commission by completing the enclosed form stating the name, address and telephone number
of such counsel, and authorizing such counsel to receive any notifications and other
communications from the Commission.
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If you have any questions, please contact a member of the Central Enforcement Docket
at (202) 219-3400. For your information, we have enclosed a brief description of the
Commission's procedures for handling complaints.

SinCeyely,

Colleen T. Sealander, Attorney
Central Enforcement Docket

Enclosures

1. Complaint

2. Procedures

3. Designation of Counse] Statement
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Ms. Colleen Sealander

Attorney, Control Enforcement Docket
Federal Election Commission

999 E Street, N.W.

Washington, D.C. 20463

Re: Matural Law Party Complaint
Respondent: Commission on Presidential Debates
MUR _Dockat Number: Unkpnown

Dear Ms. Sealander:

We represent the Commission on Presidential Debates ("CPD").
Although CPD has not received the Natural Law Party ("NLP")
Complaint from the Federal Rlection Coomission ("FEC*), we
understand that the FEC has mailed a copy to CPD and that CPD’'s
response is presently due on October 1, 1996. We fully
request that CPD be given a thirty day extension of time, to and
including October 31, 1996, within which to file its response to

the NLP Complaint. In support of this request we note the
following:

1. CPD has not yet received a copy of the NLP Complaint
from the FEC.

2. The CPD has a very small staff that is fully occupied
:,mtiom for the currently scheduled Presidential and Vice
' ial debates. Debates between President Clinton and
Senator Dole are scheduled for October 6 and 16, 1996, in




ROSS, DIXON 8 MASBACK, L.LP

Ms. Colleen Sealander
September 26, 1996
Page 2

Hartford, Connecticut and San Diego, California, respectively;
debates between Vice President Gore and Congressman Kemp are
scheduled for October 9, 1996 in St. Petersburg, Florida.

3 The NLP and Ross Perot have filed separate lawsuits
against CPD in the United States District Court for the District
of Columbia. Both of these lawsuits challenge the CPD’s decision
criteria for selecting candidates to participate in the debates
that it sponsors. Both lawsuits seek emergency relief from the
Court; motions for a preliminary injunction are pending in both
cases. We are fully occupied in responding to these emergency
motions. The Court has scheduled a hearing on the motions for
October 1, 1996.

4. We understand that Mr. Perot has also filed a complaint
with the FEC that is very similar to the complaint filed by the
NLP. Although we have not yet received a copy of the Perot
Complaint from the FEC, we expect that CPD will ask the FEC to
consolidate the NLP and Perot Complaints. Thus, the requested
extension will permit CPD to file a consolidated response to both
complaints, if appropriate.

Thank you for your consideration of this request. CPD looks
forward to participating in the FEC’s proceedings and to
demonstrating that its selection criteria fully meet the
requirements of 11 C.F.R. § 110.13.

Respectfully submitted,

Z

Lewis K. Loss 57279

William H. Briggs, Jr.

On behalf of the CommisSion on
Presidential Debates

LKL/WHB/jmh
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Actorney, Control Enforcement Docket
Pederal Election Commission

999 E Street, N.W.
Washington, D.C.

Respoadent:

Dear Ms. Sealander:
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Enclosed is a statement of designation of counsel from the
Commission on Presidential Debates (*"CPD").

LKL/WHB/Jmh
Enclosure

On behalf of the Coomission om
Presidential Debates
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FEDERAL ELECTION COMMISSION
Washington, DC 20463

September 26, 1996

MEMORANDUM

TO: The Commission

Lawrence M. Noble
General Counsel

MUR 4451 - Extension Request from the Commission on
Presidential Debates

Counsel for the Commission on Presidential Debates (“CPD") has requested a 30-day
extension of time to respond to the complaint filed by John Hagelin, the Natural Law Party’s
presidential candidate, and others challenging the CPD’s debate sclection criteria. In his
letter, counsel explains that the additional time is required because of counsel’s duties in
defending the CPD in concurrent litiqation over the same issues and because counsel has not
received yet a copy of the complaint.” Attachment. Counsel also notes that the CPD’s small
staff is fully occcupied in preparing for the pending debstes, and states that the CPD expects
to file a consolidated response to the Hagelin and Perot complaints.” A 30-day sxtemsion of
time would give counsel wntil October 31, 1996 1 file the CPD’s response.” As you may be
aware, Messrs. Hagelin and Perot have filed suit in federal court in an attempt % force the
Commission to expedite action on the administrative complaints.

Pursuant to this Office’s authority to grant extensions of 30 days or less for good cause
and in accordance with our usual practice, we intend to grant the extension request absent an

' The notification letser dated Septemsber 13, 1996 and the CPD's copy of the complaint were addressed and
mailed to a corporate officer who, it appears, has been waveling oversess for the past few weeks. This Offfice hes
Wlwmdbmmuuﬂ. i i

A second comphaint against the CPD filed by the treasurer of Perot ‘96, MUR 4473, has been received just
recently by the Commission. Notification letters in that complaint are scheduled 10 be seut today, September 26,
1996. Responses to that complaint will not be due until October 15, 1996. RO 1 T
? The debates are currently scheduled to take place on October 6th, 9th and 166, 1996. .




objection from the Commission. In addition to the reasons proffered by CPD counsel, we note
that this is the first complaint involving the Commission’s new debate regulations and thus
raises novel legal issues. Moreover, the Hagelin complaint raises additional first impression
issues involving the provision of “free TV™ to the major party presidential candidates by ABC,
PBS and Fox Broadcasting, and we anticipate that there will be extension requests from these
respondents as well. Finally, we point out that the statutory procedures for Commission
enforcement matters make it impossible for the Commission to complete an enforcement
action against the CPD prior to the last debate. For all of these reasons, this Office believes
that the extension is warranted and, absent objection, intends to grant CPD counsel’s request.

Staff assigned: Colleen T. Sealander




FEDERAL ELECTION COMMISSION

Washington, DC 20463 smsrrIVE

September 26, 1996

MEMORANDUM

TO: The Commission

FROM: Lawrence M. Noble /
General Counsel

SUBJECT: Request to Suspend the Rules in the Event of an Objection

In the event there is an objection to the attached document, the Office of the
General Counsel requests that the Commission suspend its rules and place the matter on
the agenda for the Executive Session scheduled for October 1, 1996.

Attachment

Staff Assigned: Colleen T. Sealander




FEDERAL ELECTION COMMISSION
Washington DC 20463

MEMORANDUM

TO LAWRENCE M NOBLE
GENERAL COUNSEL

il
FROM MARJORIE W EMMONSI/LISA DAVIQ@
COMMISSION SECRETARY

DATE SEPTEMBER 27 1996
SUBJECT MUR 4451 - Extension Request from the Commission on
Presidential Debates. Memorandum to the
Commission dated September 26, 1996.
The above-captioned document was circulated to the Commission
on Thursday. September 26 1996 at 4:00 p.m.
Objection(s) have been received from the Commissioner(s) as

indicated by the name(s) checked below:

Commussioner Aikens

Commissioner Elliott

Commissioner McDonald

Commissioner McGarry

Commussioner Thomas XXX

This matter will be placed on the meeting agenda for
Tuesday, October 1, 1996

Please notify us who will represent your Division before the Commission on this'

Rt R
A




FEDERAL ELECTION COMMISSION
Washington, DC 20463

September 26, 1996

Mr. Lew Loss

Mr. William H. Briggs, Jr.
Ross, Dixon & Masback

601 Pennsylvania Ave.,, NW
South Building

Washington, DC 20004-2688

Dear Messrs. Loss and Briggs:

Enclosed please find a copy of the notification package we previously sent to Mr.
Fahrenkopf at the Commission on Presidential Debates offices. We have enclosed all the

original materials with the exception of a blank designation of counsel form.

If you have any questions, please do not hesitate to call.




FEDERAL ELECTION COMMISSION

WASHING TN D S

MEMORANDUM

TO: THE FILE ON MUR 4451 \)) ‘L\

MARJORIE W. EMMONS
SECRETARY OF THE COMMISSION

OCTOBER 2, 1996

GENERAL COUNSEL'S MEMORANDUM DATED
SEPTEMBER 26, 1996

On September 26, 1996 the General Counsel's
memorandum on the subject, "Extension Request from
the Commission on Presidential Debates," was
circulated to the Commission on a 24 hour no-ocbjection.

An objection placed the matter on the executive
session agenda of October 1, 1996. Following discussion
at that meeting, there was no change in the pre-meeting
record. Therefore, there were four "no objections® and
one objection, that being from Commissioner Thomas, on
the staff report.

Cedetirating the Commission s 2(00h Anniversan

YESTERDAY. TODAY AND TOMORROW
DEDK ATED TO) KEEPING THE PUBLIC INFORMED
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FEDERAL ELECTION COMMISSION

WASHINGION DU 20460

October 2, 1996
Lewis K Loss, Esq.

Ross, Dixon & Masback

601 Pennsylvania Avenue, N.W.

North Building

Washington, D.C. 20004-2688

RE MUR 4451
Commission on Presidential Debates

Dear Mr. Loss:

This is in response to your letter dated September 26, 1996 which we received on
September 30, 1996 requesting an extension to respond to the complaint filed in the above-
noted matter. Afier considening the circumstances presented in your letter, the Office of the
General Counsel has granted the requested extension  Accordingly, your response is due by the
close of business on October 31, 1996.

If you have any questions, please contact the Central Enforcement Docket at (202)

Sincerely,

A KMM/L@—\L\
Enk Morison, Paralegal
Central Enforcement Docket

219-3400.




WILLIAM S. REYNER, JR.
PARTNER

DIRECT DIAL (202) 637-6510 September 30, 1996

DELIVERY BY HAND

Colleen T. Sealander, Esq.
Central Enforcement Docket
Federal Election Commission
999 E Street, N.W.
Washington, D.C. 20463

Re: MUR 4451 -- Natural Law Party Complaint
Dear Ms. Sealander:

Pursuant to your letter of September 13, 1996, this letter is submitted
on behalf of Fox Broadcasting Company (“FBC") in response to the September 5,
1996 letter complaint of the Natural Law Party (“NLP”) alleging, inter alia, that
FBC may have violated the Federal Election Campaign Act of 1971, as amended
(“the Act” or “FECA"). As will be shown below, the NLP complaint does not raise a
violation of the Act by FBC. Accordingly, the Federal Election Commission ("FEC")
should take no action with regard to the portion of the complaint concerning FBC.

The subject of the NLP complaint is FBC's ongoing coverage of
presentations by the major presidential candidates in connection with the 1996
general election. FBC's pre-election coverage features two complementary formats:
(1) a series of 60-second position statements by each participating candidate,
broadcast in prime time over the six-week period preceding the November 5, 1996
general election, responding to ten identical questions pertaining to issues of
demonstrable concern to voters and submitted to each candidate by FBC; and (2) a
one-hour program, to be broadcast during prime time on November 4, 1998, during
which each participating candidate will be afforded an equal ameunt of time to
respond to the question, “Why should the American voter vote for you?




Colleen T. Sealander, Esq.
September 30, 1996
Page 2

FBC maintains complete control over these programs and has
instituted structural and other safeguards to ensure fair treatment of the
candidates. For example, FBC retained a nonpartisan team of consultants to
identify substantive voter concerns and to formulate questions for the candidates.

It determined the order of appearance in both the short- and long-form
presentations by coin toss. 1/ Although FBC does not edit the content of the
candidates’ statements, it likewise does not allow the candidates themselves to have
“any opportunity to edit or otherwise modify or enhance the responses in the post-
production process.” 2/ The selection of candidates to be included in both elements
of FBC’s coverage was determined by reference to the decision of the Commission on
Presidential Debates (“the CPD”) for participation in the 1996 presidential
candidate debates. FBC requires that the candidates record their statements in
front of a neutral background. Thus, FBC most assuredly is not, as the NLP
suggests, “turning over control of its facilities to the candidates.” Complaint at 9.

In a Declaratory Ruling issued on August 21, 1996, the Federal
Communications Commission (“FCC”) determined that FBC’s pre-election
broadcasts collectively constitute bona fide news event coverage that is statutorily
exempt from the “equal opportunities” requirement of Section 315 of the
Commumcauons Act of 1934, as amended 47 U S. C § 315 (the Commumcatlona

Q_mg_s_lAB_Q,_hm. FCC 96 355 (released Aug 21 1996) at 11 27-30 3/ The eﬂ'ect of

V FBC'’s proposal provided for drawing straws to determine the order of
appearance in the event more than two candidates participated in the broadcasts.

2/ FBC Request for Declaratory Ruling, at 4 n.4. Although FBC offered to
make production facilities available for the candidates to record their statements
live on videotape, neither of the participating candidates accepted FBC’s offer of
production facilities. However, the candidate presentations were recorded under
the supervision of an FBC representative.

3/ Section 315 requires that when a broadcast licensee permits a legally
qualified candidate to use its station, it must allow “equal opportunities” to all other
legally qualified candidates. However, Congress provided exemptions in Section
315(a) for appearances by a legally qualified candidate on any: (1) bona fide
newscast, (2) bona fide news interview, (3) bona fide news documentary, or (¢) on-
the-spot coverage of bona fide news events. The Congressional intent for these
exemptions was to strike a balance between the guaranteed equal treatment of
political candidates and “the nght of the pubhc to be mformed t.hrough bmm
of political events.” Heg 5 ) 3 - '




Colleen T. Sealander, Esq.
September 30, 1996
Page 3

the FCC's ruling was to enable FBC to undertake coverage of the major presidential
candidates without subjecting its limited weekly broadcast schedule to demands for
equivalent amounts of time, in comparable day-parts, from all legally qualified
candidates. The FCC considered and expressly rejected the argument that the bona
fide news event exemption discriminates against minor-party candidates, noting
Congress’ intent, “through the news exemptions, . . . to do no more than ensure that
broadcasters are not inhibited from covering newsworthy events.” [d,, at § 28.

Rather than seeking review of the FCC'’s decision approving FBC'’s
reliance on the selection of particapating candidates by the CPD, NLP now brings
its arguments for inclusion to the FEC. The complainant alleges, first, that FBC's
pre-election coverage is a corporate contribution and corporate expenditure under
FEC rules; and second, that FBC did not use sufficiently objective criteria for
selecting the candidates to be included in its coverage.

The FEC’s rules expressly exempt from treatment as a corporate
political contribution or expenditure “[ajny cost incurred in covering or carrying a
news story, commentary, or editorial by any broadcasting station, . . . unless the
facility is owned or controlled by any political party, political committee, or
candidate.” 11 CFR § 100.7(b)(2) (1996) and 11 CFR § 100.8(b)(2) (1996). Contrary
to NLP’s contention, FBC’s pre-election coverage clearly qualifies as exempt news
coverage under applicable FEC precedent and policy.

The two threshold questions relevant to the media exemption are
“whether the press entity is owned by the political party or candidate and whether
the presa enuty was acung as a presa enuty in makmg the d:mbuhm complained
eg ' : 3 le aion, 509 F. Supp.

1210 1215 (S D. N Y 1981) Sgg_alm Mat_t,h_ey_&ghngdgx,AO 1996 16, 1996 WL
341171, at *2 (May 23, 1996) (applying Readers Digest test); Donation of Television
Air Time to Political Parties, AO 1982-44, FED. ELECTION CAMP. FIN. GUIDE (CCH)
9 5691 (1982) (same). Once the party claiming the exemption establishes these

m&mnﬁqmmg_m 86t.h Cong lst Sess 2 (1959) (comments of

Chairman Harns).




Colleen T. Sealander, Esq.
September 30, 1996
Page 4

threshold issues, the FEC then determines whether the programming at issue
qualifies as a news story, editorial, or commentary. Id.

FBC is not owned or controlled by the Democratic Party, the
Republican Party, or either of their presidential candidates. Furthermore, contrary
to NLP’s assertion, the terms “owned” and “controlled” in the context of the media
exemption do not encompass the mere use of broadcasting facilities. The terms
apply narrowly to the situation in which a candidate runs news stories about
herself over a broadcast station which she has power to guide or manage, or, in
particular, the power to exclude opposing candidates. Cf., Treatment of News

Stories by Candidate’s Media Qutlet, Informational Letter, FED. ELECTION CAMP.
FIN. GUIDE (CCH) Y 6907 (Aug. 5, 1976).

Even taking NLP’s definition of “owned or controlled” as correct --
which it is not -- the facts do not support its argument that “for the duration of the
candidate’s statements at least, Fox will be abdicating control of its broadcast
facilities to the candidates . . .. Complaint at 9. As discussed above, FBC
maintains complete control over the format of its broadcasts. FBC established the
structural safeguards that shaped the newsworthy questions posed to the
Candidates, the degree to which the Candidates may edit or otherwise enhance
their responses in the post-production process, and the staging of pre-recorded
responses. See, e.g., Mifflin, L., “President Nearly Loses Fox TV Spot,” N.Y. TIMES,
September 17, 1996, at A19 (reporting FBC refusal to broadcast President Clinton’s
answers to questions if they include view of Presidential seals, insignia or other
trappings of office).

FBC satisfies the second threshald issue in Readers Digest because it
is acting as a press entity in making the broadcast complained of. 509 F. Supp. st
1215. In a 1982 FEC advisory opinion allowing a broadcast “superstation” to
provide two hours of free time to the DNC and the RNC so that each party could
present its platform and solicit contributions, the FEC concluded that “the
distribution of free time to both political parties is within the broadcaster’s
legitimate broadcast function and, therefore, within the purview of the media
exemption.” Dopation of Television Air Time to Political Parties, AO 1982-44.
Similarly, FBC’s coverage of statements by the major candidates clarifying their
positions on important issues is a legitimate press function. Compared to the
coverage of political parties, the coverage of candidates provides an even more
compelling press function because, ultimately, voters must know the views of the
individual candidates they might vote for. See AO 1982-44, n.3 (citing to
unpublished MUR in which Commission held that donation of free newspaper space




Colleen T. Sealander, Esq.
September 30, 1996
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to opposing Senatorial candidates, for the purpose of discussing major issues in a
campaign, was not a corporate contribution under the media exemption).

Finally, FBC’s broadcasts qualify as a “news story, commentary, or
editorial” under the media exemption. The FEC has stated that the term
“commentary” “assures the unfettered right of . . . television networks . . . to cover
and comment on political campaigns.” [d, (quoting H.R. REP. NO. 1239, 93d CONG.,
2d Sess. 4 (1974)). In the opinion of the FEC, “commentary cannot be limited to the
broadcaster” and is “intended to allow the third persons access to the media to
discuss issues.” Id. The Commission further has stated:

“Political parties are necessary participants in political
campaigns. The Commission is of the opinion that
providing two hours of free time to both major political
parties to discuss issues, to attempt to show the
differences between the two parties and to encourage
support of political parties is a vital part of covering and
commenting upon political campaigns.” (emphasis added).
Id.

The FBC broadcasts provide a structured opportunity for major candidates to
inform the electorate of their different views on specific issues of demonstrable
concern to voters. Thus, FBC provides the electorate with the views of those people
who are truly the “necessary participants in political campaigns.” Id.

Additionally, as the FCC observed when approving FBC's broadcasts,
“it is clear that these are bona fide news events.” Fox Broadcasting Company. sugsa
at 1 27. FBC is covering “a news event in much the same way as a newspaper
would arrange, report, and comment on its own staff interview with a pelitical
candidate or cover a press conference.” AO 1996-16 (approving Bloomberg Business
News’ electronic town meetings with presidential candidates). FBC has selected the
questions to ask, has made arrangements for a recorded response, and is reperting
the responses to the public. Both as a form of news story and as commentary, the
Fox propoeal satisfies the final requirement for Sections 100.7(b)(2) and 100.8(b)(2).
Accordingly, FBC has made neither a corporate contribution nor a corporats
expenditure.




Colleen T. Sealander, Esq.
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FBC Did Not Violate the Requi ¢ 11 CFR§ :

NLP’s second claim is that FBC did not use sufficiently objective
criteria for selecting the candidates to be included in its pre-election coverage, as
required by 11 CFR § 110.13(c) in connection with candidate “debates.” As
descnbed above, FBC deferred its selection of candidates to the decision of the CPD.
The FCC determined that FBC'’s good faith reliance on the CPD decision qualified
as a reasonably objective test. See Fox Broadcasting Company, supra at § 28
(deferring candidate selection to the CPD “adds a greater level of assurance of good
faith by minimizing the potential for broadcaster abuse in the selection of
candidates™). Further, for the additional reasons set forth below, FBC did not
violate Section 110.13(c).

Section 110.13(c) applies only to candidate debates. While the FCC
characterized the alternating pre-recorded candidate spots as a form of “mini-
debate” for purposes of Section 315(a)(4) of the Communications Act, that finding
does not control whether the programs constitute a “debate” under FECA. As
discussed above, the FEC previously has described similar programming under the
media exemption as either a “news story” or as “commentary.” See AO 1996-16
telectronic town meetings with candidates); AO 1982-44 (pre-recorded programs by
political parties). There is no compelling reason for the FEC now to re-characterize
-- solely on the basis of an FCC characterization -- the nature of these programs as
“debates” for purposes of regulations under FEC jurisdiction. Under FECA, the Fox
programs are “news story” or “commentary,” not “debate.”

Assuming, arguendo, that the FBC proposal presents a form of

“candidate debate” under FECA, FBC still is in compliance with Section 110.18(c).
This regulation requires that “staging organizations must use pre-established
objective criteria to determine which candidates may participate in a debate.” 11
CFR § 110.13(c). FBC did use recognized objective criteria to identify the major
presidential candidates: “[t]he candidates who would be offered time would be those
selected by the Commission on Presidential Debates for inclusion in the debates it
sponsors.” Fox Broadcasting Company, supra at Y 28. For several election cycles,
the CPD has been the organization entrusted to determine the list of major
presidential candidates. In good faith, FBC believed that reliance on the conclusion
of the CPD was an acceptable objective test. 4/

4 Further, the FCC ruling that approved the subject broadcasts requires FBC

to include only those candidates selected by the CPD. Fox Broadcasting Company,
supra at Y 28, 30.
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If the selection process of the CPD is flawed, the FEC should fix it. It
would be unsound policy, however, to impute blame to broadcasters, such as FBC,
for any alleged flaws of the CPD. If the "PD criteria for selecting candidates are
unacceptable, then the FEC will best accomplish the goals of Section 110.13(c) by
focusing on improvements to the CPD selection methodology. There is no reason to
punish Fox for relying 1n good faith on the CPD’s decision as an objective standard.
Any other result would chill the interest of broadcasters to provide coverage to any
candidate. This result would contradict a long-standing congressional palicy
preference for encouraging the free flow of information about political campaigns. §/

Conclusion

NLP’s complaint against FBC fails to set forth a possible violation of
the Act. The FBC proposal is within the exemptions from corporate contributions
and expenditures found in Sections 100.7(bX2) and 100.8(b)(2). There is also a
sound factual and policy basis to find that FBC made its candidate selection
deasions in good faith on the basis of objective criteria, as required by Section

LY Cf 47 US.C. § 315(a). The exemptions to the “equal opportunities” rule,
discuseed infra note 3 and accompanying text, are premised on a Congressisnal
preference “to make available to broadcasters the opportunity ‘to cover the political
news to the fullest degree.” Aspen Institute. 55 FCC 2d 697, 707 (1975) (queting
105 CONG. REC. 14444 (1959) (remarks of Sen. Magnuson)). The exemptions from
corporate contributions and corporate expenditures embodied in 11 CFR

§§ 100.7(M)(2) and 100.8(b)(2) are likewise intended to assure “the unfettered right
of the . . . TV networks . . . to cover and comment on political campaigns." H.R. REP.
No. 1239, 93D CONG., 2d Sess. 4 (1974).
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110.13(c). For the foregoing reasons, the FEC should take no action on the portion
of MUR 4451 concerning Fox.

Respectfully Submitted,
FOX BROADCASTING COMPANY
B e

William S. er, Jr.
Mace J. Rosenstein

Hogan & Hartson L.L.P.
555 13th Street, N.-W.
Washington, D.C. 20004-1109

Its Attorneys
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the General Counsel
Commission

N.W.
C. 20463

Gentlemen/Ladies:

Cn behalf of Public Broadcasting Service ("PBS”), this
letter responds to the above-referenced complaint of the Natural
Law Party (“NLP”)! insofar as the complaint addresses certain news
event programs PBS plans to offer to its member stations in
connection with the 1996 presidential election.

The PBS news event programs at issue will consist of a
series of appearances of the major party presidential candidates.
The programs will be broadcast on successive days, with one
candidate appearing each day. Each broadcast will be offered
during prime evening time over a period of several weeks prior to
the November general elections. All such programs will be of
equal length and will be presented at the same time each day.
Each program will be two and one-half minutes in length (not two
and one-half hours in length, as erroneously stated in NLP’s
complaint) .

The candidates who are to appear in the PBS program series
are to be selected on the basis of objective criteria. PBS will
include those candidates certified by the independent Commission
on Presidential Debates (“CPD") as entitled to participate in the
presidential debates to be held prior to this year’'s general
elections.
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PBS has established various conditior ) insure equality of
treatment as among the candidates who wi =¥ in these
programs. In the exercise of its bona fi news judgment, PBS
has also retained control over critical 't the format of
each program. Only candidates will be ni ( ) appear in
each program; a candidate so appearing will ‘equired to appear
on screen for the entire iength c¢f the presentation; each
candidate’s appearance will be limited to a format prescribed by
PBS; and no other visual materials or sound effects will be
permitted. These restrictions will preclude candidate use of the
PBS presentations to present campaign commercials, and are
designed to insure that each program will conform toc PBS’s
purpose in presenting the programs, which 1s tc provide on-the-
gpot news coverage of position statements by each of the major
candidates. Stations that elect tc carry the PBS programs will
be required to broadcast all of the programs in the series in the
order offered.

C
3,

In the enclosed Declaratory Ruling released August 21, 1996,

the Federal Communications Commission {(“FCC”) held that the PBS
programs described above will constitute on-the-spot coverage of
bona fide news events and will therefore be exempt from the equal
opportunities provisions of Section 315 of the Communications Act
of 1934, as amended, 47 U.S.C. §315. The FCC found no reason to
question the good faith news judgment of PBS with respect to its
decision to provide news event coverage of the candidate
appearances, which the FCC held to be news events "“by any
reasonable standard.” The FCC also found that PBS‘s plans
included structural safeguards to prevent favoritism with respect

to any candidate. Declaratory Ruling, paragraphs 31-32.

NLP nonetheless asks the FEC to hold that PBS’s series of
news programs would constitute illegal campaign contributions.
For the reasons set forth below, NLP’s request shculd be
summarily rejected.
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The ruling NLP seeks would obviously prevent broadcast of
any of the PBS programs that have been explicitly approved in the
FCC's Declaratory Ruling. Such a holding would be inconsistent
with the intent of Congress when it enacted the news-related

the equal opportunities provisions of the
Act. That intent, as restated in Chisholm v. FCC,
356 (D.C. Cir. 1976), was to “enable what has
political i1nformation to give
the news cocncerning political races to the greatest number of
citizens, and to make it possible to cover the pclitical news to
the fullest degree.”

same Congressicnal intent has alsc been expressed
the FEC's own enabling legislation at 2 U.S.C.
), which excludes from the definition of a campaign

any news story, commentary, or editorial distributed through
the facilities of any broadcasting station, newspaper,
magazine, or other periodical publication, unless such
facilities are owned or controlled by any political party,
political committee, or candidate”:

The purpose of Congress in enacting this provision was clearly
stated in its legislative history. Congress sought to “make it
plain that it [was] not the intent of the Congress in the present
legislation to limit or burden in any way the first amendment
freedoms of the press,” but rather to assure “the unfettered
right of newspapers, TV networks, and other media to cover and
comment on political campaigns.” H. Rep. No. 1239, 93rd Cong.,
2nd Sess. (1974), at 4.

The series of news event programs PBS has described above
falls squarely within the Section 431(9) (B) (I) news exclusion and

'This provision is also reflected in the FEC’s regulations
at 11 C.F.R. Bl00,7(bjL2) .
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NLP is ir n characterizing the programs as “gift[s] of
free air m certain subjectively chosen candidates” (NLP
i the FCC has focund, PBS’s decision to
lects an exercise of PBS’s bona fide
and times of presentation of the
FBS, not by the candidates who
the programs is to inform the
faver any candidate, and the
be selected on the basis of
the programs will constitute news
sense be "“gifts” of air time that

to the intent of
ion different from that

agency that has been
cf interpreting and applying
T o Section 315. The FCC has been
discharging th 1lity since the news-related exemptions
were adopted more than 35 years ago, and in the process has
developed an extensive body of law establishing the kinds of
programs that qualify as on the spot coverage of bona fide news
events. The evolution and present state of the law in this
regard is summarized in the FCC’s Declaratory Ruling enclosed
with this letter. Radio and television broadcasters, networks,
and other electronic media have come to rely heavily on these FCC
interpretations in providing news event coverage of election
campaigns. Under these circumstances, there is nc reasonable
basis for the FEC to block broadcast of the same news event
programs that the FCC has sought to encourage in discharging its
statutory mandate.

NLP is also incorrect in characterizing PBS’s programs as
*debates” and in contending that they fail to meet the criteria
established in the FEC’'s debate rule, 11 C.F.R. §110.13.
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As is clear from the descriptiocn provided above, the news
event presentations PBS plans to brcadcast are not “debates” as
that term is normally used. Even 1f the FEC's debate rule were
deemed apply., however, the PBS programs meet all requirements

The staging organization, PB ‘ a
d a nonprofit organization ex from federal
i alifies under

series 1is
least two
te or advance
to be
tablished
this case by
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We note that the FEC's debate rule was adopted in 1979, at
a time when the FCC still recognized a distinction between
debates staged by brcadcasters and debates staged by other
independent entities. In 1983, the FCC eliminated this
distinction, holding that broadcast debates otherwise meeting FCC
standards constituted on-the-spot coverage of bona fide news
events even if they were staged by broadcast stations and
broadcast by the stations from their own studios. Henry Geller,
95 FCC 2d 1236 (1983), aff'd sub nom., League of Women Voters v.
ECC, 731 F.2d 995 (D.C. Cir. 1983). It therefore appears that 11
C.F.R. §110.13 should no longer be applied to broadcast debates,
and that the standards in 2 U.S.C. §431(9)B) (1) should be solely
dispositive.

3 Should the CPD determine at any time that any additional
candidate or candidates must be included in this year’s
presidential debates, PBS will similarly include any such
candidate or candidates in its series of news event
presentations. It does not appear, however, that NLP would
qualify for inclusion under any set of objective criteria that
relies significantly on poll results. According to FEC

(continued...)
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Accordingly, for the reasons set forth above, PBS
respectfully requests that the FEC issue a prompt determination
that there is no reason to believe that NLP’'s complaint sets
forth a possible violation of the Federal Election Campaign Act
of 1971, as amended.

Very truly yours,

Ut B Zalk S

Arthur B. Goodkind

Counsel for Public Broadcasting
Service

Of Counsel:

Paula A. Jameson
Senior Vice President,
General Counsel and Secretary

Gregory Ferenbach
Deputy General Counsel for
Legal Affairs

Public Broadcasting Service
132¢ Braddock Place
Alexandria, Virginia 22314-1698

3(...continued)
statistics, NLP's presidential candidate received less than four
one-hundredths of one percent of the popular vote in the 1992
elections. We are unaware of any poll results indicating that
NLP’'s standing in current polls is significantly higher.
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DECLARATORY RULING

Released: August 21, 1996

Adopted: August 19, 1996

By the Commission:

< 1. The Commission has before it three separate requests for declaratory ruling filed
by the Fox Broadcasting Company (Fox), the Public Broadcasting Service (PBS) and Capital
Cities/ABC, Inc. (ABC). Each secks a Commission ruling that its respective proposal to provide
free air time in the context of news coverage to the major presidential candidates prior 10 the
November 5, 1996 general election is exempt from the "equal opportunities” provision of Section
315(a) of the Communications Act of 1934, as amended. 47 U.S.C. Section 315(a). For the
I reasons discussed below, we believe that the proposals are comsistent with the statutory

- exemptions and related Commission and judicial case law and that, accordingly, each should be
deemed exempt from the equal opportunities requirement as "on-the-spot coverage of bona fide

news event” programming under Section 315(a)4).

)

L FACTUAL BACKGROUND

2 Eox Proposal. Fox proposes the following two-pronged format far presentations
by the "major” presidential candidates in order to "contribute to the public interest ia an open and
vigorous exchange of ideas prior to the November 5, 1996, general election®:

(1) A taped one-hour prime time program to be aired election eve, with each candidate
accorded an equal amount of time 10 make a statement in response 1o the question, "Why
should the American voter vote for you?” The statements would be broadcast
back-t0-back, the candidates would have no interaction with reporters or with each other,
and the order of appearance would be determined by coim flip if two candidates participate
or by a drawing of straws if there are more than two; and
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(2) During the last six weeks of the campaign. each candidate would respond. in taped
one-minute "position statements.” to ten questions to be furnished to them by September
1, 1996. Each candidate would be asked the same questions, and the questions would be
formulated by an independent consulting or polling organization. The statements, though
not contemplated as back-to-back. would be "broadcast in prime-time programs of
comparable audience size.” The initial order of the statements would be determined by
a coin toss or by drawing straws and would alternate in sequence for the duration of the
broadcasts. The statements would be publicized and regularly scheduled.

3. Under the Fox proposal. selection of major presidential candidates for participation
in both elements of its proposed programming will be determined by reference to selections made
by the Commission on Presidential Debates for participation in the presidential debates.'
Further, Fox states that it will not exercise any control over the content of the candidates’
statements with respect to either of these proposals. Finally, Fox states that it will make
production facilities available, "free of charge and at mutually convenient times and locations,”
for the candidates to record both their one-minute position statements and their election eve
statements. The statements are to be recorded "live on videotape,” which Fox explains means that
“the candidates appear live and provide . . . responses, without any opportunity to edit or
otherwise modify or enhance the responses in the post-production process.”.

4. In support of its request. Fox claims that "the spoken presentations by the
candidates on issues of concern to voters,” consistent with the Commission’s 1991 King decision,’

may reasonably be viewed as news events subject to broadcast coverage in the exercise of its
good faith news judgment. Fox states that it has designed structural safeguards to prevent against
possible candidate favoritism, a concern of Congress when it enacted the news exemptions. Fox
maintains, for example, that, by deferring to a third party for the selection of candidates, it has
removed itself from even the possibility of broadcaster favoritism. Fox thus contends that both
formats are bona fide news events consistent with the Commission's interpretations of Section
315(a)X4) of the Act and, alternatively, that both formats also satisfy the criteria enunciased by
the Commission for bona fide news interviews under Section 315(a)2) of the Act.}

5. PBS Proposal. PBS proposes to present a series of programs as pert of its "PBS
Democracy Project,” to "contribute to a better informed and active electorate in the forthcoming

' The Commission on Presidential Debates is an organization established to plan and spoasor debates ameng
the leading candidates for the Presidency and Vice Presidency. The debste Commission selects candidates based
upon a variety of factors including the newsworthiness of their candidacy. [t would mot be involved im Fex’s
production in any manner.

! King Brosdeasting Compeny, 6 FCC Rcd 4998 (1991), on remand from

King Brosdcasting Company v, FOC,
860 F.2d 465 (D.C. Cir. 1983), vacating WEBE-]08 Radio Compaay, 2 FCC Red 5963 (M.M. Bur. 1987), suiaw
denied FCC 88-162, released May 13, 1988 (King).

* In light of our finding herein that both parts of the Fox proposal satisfy the requirements for the bona fide
news event exemption, analysis of the altenative news interview exemption request is wanecessary.

2
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presidential election” and "to stimulate voter interest and involvement." Candidate selection
would be based on objective criteria such as national polling results or could be predicated on
selections made by the Commission on Presidential Debates. Conditioned on the acceptance by
the presidential candidates of at least the two "major parties,” individual candidate statements
lasting at least 2'2 minutes would be broadcast on successive days during prime time, for several
weeks before the November 5, 1996 election. Each candidate would be afforded an opportunity
to present his or her views without restriction as to content.' The statements would be aired each
day at the same time and would be rotated with one candidate statement per night.

6. The following conditions would be imposed by PBS on each candidate: (1) only
the candidate would be permitted to appear and would have to be on screen for the entire length
of the broadcast; and (2) the candidate’s visual appearance would be limited to a prescribed
format, such as a depiction of only the candidate’s head and shoulders, with no props or sound
effects permitted. PBS asserts that any station agreeing to carry the programming would be
obligated to carry all of the programs in the senes. PBS contends that its proposal will provide
for a more extensive and substantive discussion than that afforded by 30-second candidate
advertising, which, in its view, is obscured by the use of production techniques typically
associated with the selling of products and services. PBS argues that both the newsworthiness
of its proposed programming and its good faith news judgment in deciding to carry it are
consistent with Commission precedent. most notably the King decision. PBS thus requests that
the Commission rule that its proposed programming is exempt bona fide news event programming
under Section 315(a}4) of the Act.

; ¥ ABC Proposal. ABC proposes to offer the "major” presidential candidates the
opportunity to appear on a one-hour prime-time special during the final week of the campaign.
ABC states that this would be a "live unrestricted event,” with the candidates appearing without
interruptions or questions from any third party. ABC explains that the candidates would discuss
with each other, and the American people, the issues they believe to be most important in the
clection. ABC contends that spontaneous interaction and dialogue between or among the
candidates is indistinguishable from debates, which have been held by the Commission 0 be
exempt news events for over twenty years. ABC also contends that the Commission’s decision
in King is even more clearly supportive of its format, particularly in light of the strectural
safeguards identified in its request.

8. ABC asserts that it will defer selection of the candidates to be included in the
program until a point later in the campaign when it can determine who the major candidates are.
ABC commits to prevent favoritism by looking to objective criteria such as poliling results, the
number of states in which the candidate is on the ballot, and whether the candidate has engaged
in a nationwide campaign, to make the selection. ABC believes that a free form discussion
involving the major presidential candidates in the week before the election is a highly
newsworthy event and that its use of the proposed safeguards against favoritism indicate its good

* Because these appearances would, if the request is granted, not be “uses” under Section 315, which cannot be
censored, PBS reserves the right to edit any potentially libelous remarks or personal attacks.

3
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faith news judgment. ABC thus asks that the Commission rule that its proposed programming
would be exempt news event programming under Section 315(a)(4) of the Act.

I. COMMENTS AND EN BANC TESTIMONY

9. On May 13, 1996, the Commission issued a Public Notice asking interested parties
to comment on the issues raised by the Fox request and, more generally, on the Commission's
interpretations of the news exemptions to the equal opportunities requirement.” The Commission
also announced that it would conduct an en banc hearing on June 25, 1996, to provide further
public exploration of the issues generated by the various network proposals and requests.*

10.  In our request for comments, we asked whether approval of the Fox proposal
would be consistent with statutory language, legislative history, and judicial and Commission case
law regarding the news exemptions. In addition, we sought comments on whether the
Commission’s current interpretation of Section 315 of the Act limits ways in which broadcasters

i may voluntarily provide time for candidates to speak directly to voters, and whether programming
that broadcasters in good faith deem to be bona fide news should be exempt regardless of format.

2 11.  We received a total of 25 comments in response to our request and 12 panelists
participated in the en banc hearing. In addition, United States Senators Bill Bradley (D-NJ) and
John McCain (R-AZ) appeared at the hearing and made statements. The majority of commenters
and en banc participants generally recognize the benefits to the public of free, unfiltered
broadcast presentation of the major presidential candidates and specifically support finding both
parts of the Fox proposal exempt as "on-the-spot coverage of bona fide news evemt"

O

* The list of commenting parties is anached as Appendix A hereto. PBS and ABC first described their

) programming proposals to the Commission as part of their comments for this proceeding. In addition, at the time
of the Pyblic Notice, the CBS, NBC and CNN networks had also announced plans for news coverage of the
o presidential campeign. MMMWMM:C@MM&(WMM

programming.

¢ A list of participants in the en banc hearing is attached as Appendix B. The en banc hearing was schoduled
i response to the April 16, 1996 request of The Free TV for Straight Talk Coalition (Coalition), who asked the
Commission to convene an en banc hearing “to promote a maximum contribution by the electronic media, especially
broadcast television, to the coming general election campeign for President, with special focus on recest propssals
to provide free network television time to the major presidential candidates.” The Coalition argued thet a hearing
should address the Commission’s statutory responsibility to interpret Section 315 of the Act 30 as ¢ increase the
amount and level of substantive political discussion. The Coalition stated that it had urged the television nstwarks
% offer the major candidates "a few minutes a night during prime time in the culminating weeks of the 1996
presidential campaign,” and argued that if the networks accepted its proposal, such coverage would be enampt as
bona fide news event programming under Section 315(a)(4). The Coalition did not, however, file with us a spesific
request for a ruling on whether its proposal is exempt under Section 315(a). Nonetheless, our decision here
addressing the requests by Fox, PBS and ABC serves to provide general guidance to others who wish o offfer various

types of exempt programming formats.
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programming.” These commenters contend that uninterrupted presentations by the major
presidential candidates reasonably can be considered news events under the statute and
Commission precedent. Consistent with the views of a number of commenters, the National
Association of Broadcasters (NAB) stated that the election eve back-to-back portion of Fox's
proposed format fully satisfies the criteria established in the Commission’s 1991 King decision.
In addition, NAB asserts that the same rationale should apply to the sixty-second statements, even
if they are not back-to-back. so long as they air in comparable time periods.

12.  Senator Bradley commented on the importance of having the candidates themselves
communicate directly with the voters, in contrast with the negative campaigning increasingly
associated with paid political advertising. He also stated that broadcasters are granted a privilege
to use a limited public resource and that use of the airwaves should not be available only to the
highest bidder. Senator McCain endorsed the Coalition’s call for the networks to give the major
Presidential candidates several minutes of time per night in the closing weeks of the campaign.
He stated that simulcasting the candidates’ appearances on the major networks would provide the
greatest impact on the electorate.*

13.  To the extent that commenters supportive of the Fox proposals voice any concerns
about the impact of granting the requested rulings, they generally relate to the treatment of third-
party candidates and the likelthood that these candidates may be excluded from coverage. In
addition. three commenters (The LaRouche Committee, Daniel Walker and the World Workers
Party) oppose the Fox proposal entirely because they believe it would exclude coverage of minor
candidates.’ However, Frank Fahrenkopf, Jr. and Charles Manatt state that political
communication is enhanced -- and the public interest served -- by focusing the public’s attention
on the major candidates through political broadcasts. PBS states that there are often numerous
candidates on the ballot in Presidential elections, yet there is usually a demonstrable lack of
interest on the part of the public in most minor party candidacies. PBS points out that the top
three vote recipients in the 1992 Presidential election received 99.37% of all votes cast." During
his en banc testimony on behalf of Fox, Rupert Murdoch stated that, although the views of all
candidates are respected, it is simply not possible to offer time to candidates who have failed

' Fox's proposal is supported by the comments of ABC, CSAE, Common Cause, Frank Fahrenkopl, kv. and
Charles Manatt, Henry Geller, the Robert Wood Johnson Foundation-Healthy Natioas Program, Media Access
Project, Michael Meyerson, the National Association of Broadcasters, NBC, NTIA, Norman Omstein, People for the
American Way, Public Broadcasting Service, Paul Taylor, Woodstock Theological Center, and WTTW.

* The broadcast industry describes the kind of simulcasting proposed by the Coalition and supported by Seastor
McCain as “roadblocking.” It would involve a voluntary decision by the networks to provide broedcast time % cover
a news event at exactly the same time.

* The Natural Law Party, while not opposing the Fox proposal, asks the Commission to make clear that, if time
is provided to candidates of the two major parties, it also be provided to other candidates meeting a prescribed
standard.

'* According to information compiled by the Federal Election Commission, 23 candidates for the presideacy
received votes in the 1992 general election.
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during the campaign to obtain significant public support.

14.  Concern over the possibility of broadcaster favoritism was also voiced by a number
of commenters who support Fox's request, and they stress the importance of the Commission's
emphasis on safeguards against abuse. For example, Professor Michael Meyerson expressed
concern that broadcaster favoritism may more readily occur in local races where multiple
candidacies and parochial concerns abound. Consequently, he urges the Commission to be careful
in its consideration of the Fox request to assess the potential impact of our ruling at the local
level. Most of the commenters, including Common Cause and NTIA, pointed out that the Fox
proposal contains adequate safeguards against possible broadcaster favoritism, such as removing
itself from the selection of the participating candidates and the questions to be presented, as well
as ensuring that the one-minute statements air in periods of comparable audience share.

15. CBS and ABC recommend that the Commission rule that programming which
broadcasters in good faith deem to be bona fide news coverage is exempt regardless of format,
provided there are adequate safeguards against broadcaster favoritism. They argue that the public
is best served by giving broadcasters the freedom to employ a variety of formats to cover and
present views of candidates for public office. These commenters thus suggest that the
Commission eliminate from its news exemption analysis the determination of whether the
o program at issue falls under one of the enumerated formats of Section 315(a). Henry Geller

states that the Commission should continue granting exemptions as broadly as possible consistent

with its wide discretion under the statute. However, eliminating format considerations from
3 Section 315(a), Geller argues, must occur through congressional action, something he asserts the
Commission should urge Congress to do. WTTW states that it would be helpful for the
Commission to give specific guidance as to the permissible variations of exemption formats.
During his en banc testimony, Timothy B. Dyk, on behalf of the NAB, voiced a similar concern
about the need for broadcasters to request Commission rulings on a case-by-case basis.

p 16.  While supporting Fox's request, MAP strongly opposes further expanding the news
exemptions as suggested by ABC and CBS, arguing that the Commission has already interpresed
the news exemptions too broadly. Instead, MAP suggests that the Commission consider changing

N the definition of "legally qualified candidate” contained in its rules.!" By more narrowly defining

a legally qualified candidate in the Commission’s rules, MAP argues, the Commission could at

least at the national level reduce the number of candidates entitled to equal opportunities without

having to assess the merits of particular news programming. Under MAP’s proposal, the
standards for the redefinition would include: support in independent opinion polls; signstures on
nominating petitions; amount of campaign contributions; and votes in prior elections. The

" Only "legally qualified” candidates are afforded equal opportunities rights under Sectiom 315 of the
Commuaications Act. Sectioa 73.1940 of the Commission’s rule defines a legally qualified candidate by reforence
0 whether a candidate has qualified for a place on the ballot in accordance with the law of the election jurisdiction
or hes made a substantial showing of candidacy. A substantial showing involves the traditional indicia of an acteal
candidacy such as the establishment of campaign headquarters, speech making, fund raising, etc. In the Presidential
context, a candidate who has so qualified in at least 10 states is deemed a candidate in all states. 47 C.F.R. Sestien
73.1940.
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Natural Law Party requests that the Commission make clear that all candidates achieving national
party status, as evidenced by qualifying for the ballot in states with a total of at least 270
electoral votes and qualifying for matching funds from the Federal Election Commission, should
be entitled to participate in Fox's programming.

I1I. DISCUSSION
A. Legal Background

17. We begin our analysis with a review of the statute, the legislative history, and the
relevant prccedcm Section 315 of the Act provides that if a broadcaster or origination
cablecaster' permits a lcgally qualified candidate for public office to "use" a broadcast station
or cable television system,"’ it must afford equal opportunities to all legally qualified opponents
for the same office. In 1959, the Commission ruled that the appearance of the incumbent Mayor
of Chicago on a local newscast during his reelection campaign triggered equal opportunities rights
for his opponents. In re Telegram to CBS, Inc. (Lar Daly), 18 Rad. Reg. 238, recon. denied, 26
FCC 715 (1959). Congress, fearing that the ruling would inhibit news coverage of the political
arena, within months enacted four news exemptions to the equal opportunities requirement:

1) bona fide newscast,
2) bona fide news interview;
3) bona fide news documentary (if the appearance of the candidate is incidental to
the presentation of the subject or subjects covered by the news documentary); and
4) on-the-spot coverage of bona fide news events (including but not limited to political
conventions and activities incidental thereto).

47 U.S.C. Section 315(a)(1)-(4).

18.  Rather than specifically enumerating the characteristics of the programming formats
intended to be covered by the exemptions, Congress left it to the Commission to interpret the fiall
scope of the exemptions. See S. Rep. No. 1539, 86th Cong., 2d Sess. 2 (1960). The legislative
history evidences Congress's recognition that the exemptions defied clear format characterizations
and that the Commission was to have broad discretion to interpret them:

It is difficult to define with precision what is a newscast, news interview, news

"2 For purposes of applying the equal opportunities requirement, Section 315(c) defines “broadcasting statien”
as including cable television systems. In implementing this provision, the Commission has applied Section 315 ealy
10 a cable system's origination cablecasting, defined as programming over which it exercises exclusive control. 47
C.F.R Section 76.5(p).

" In general, a use is any "positive” identified or identifiable appearance of a legally qualified candidats. This
excludes disparaging depictions by opponents or third-party adversaries. See Report and Order, 7 FCC Red 678, 684
(1991).
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documentary, or on the spot coverage of news everits. That is why the
committee in adopting the language of the proposed legislation carefully gave the
Federal Communications Commission full flexibility and complete discretion to
examine the facts in each complaint which may be filed with the Commission.

. In this way the Commission will be able to determine on the facts submitted
in each case whether a newscast, news interview, news documentary, [or] on the
spot coverage of a news event . . . is bona fide or a "use” of the facilities
requiring equal opportunities.

S. Rep. No. 562, 86th Cong.. Ist Sess. 12 (1959). Furthermore, as the U.S. Court of Appeals
for the D.C. Circuit observed in Chisholm v. FCC, 538 F.2d 349, 358 (D.C. Cir. 1976), Congress
came to the realization that the notion of absolute equality for all competing candidates, first
envisioned when Section 315 was enacted in 1934, would have to give way to two other
noteworthy objectives:

First. the right of the public to be informed through broadcasts of political events;
> and

Second. the discretion of the broadcaster to be selective with respect to the
broadcasting of such events.

Chisholm v. FCC. supra, at 358, quoting Hearings on Political Broadcasts-Equal Time Before the
Subcommittee on Communications and Power of the House Committee on Interstate and Foreign

"0 Commerce. 86th Cong., Ist Sess. at 1-2 (1959) (Comments of Chairman Hamis). With respect
to Congress's intent to facilitate greater news cowrage of the political process, the court in
Chisholm v. FCC also observed that “the basic purpose” of the news exemptions is "[tjo enable
what has become the most important medium of political information to give the news concerning
political races to the greatest number of citizens, and to make it possible to cover the political
. news to the fullest degree.”* Thus, the Commission was faced with the formidable task of

) implementing Congress’s intention to strike a balance between faimess to the candidates and
greater broadcast coverage of elections.

O 19.  Initially, the Commission interpreted the exemptions narrowly. Over the last
twenty years. however, the Commission has interpreted the exemptions to allow for more diverse
kinds of news programming, particularly with respect 10 the bona fide news interview and on-the-
spot coverage of boma fide news event exemptions. In recognition of Congress’ primary goal in
enacting the exemptions — to facilitate a better informed clectorate through greater news coverage
of the political process — the Commission has accorded greater deference to a licensee’s good

faith news judgment. The following discussion outlines the interpretive evolution reflected in the

rulings most pertinent to the issues raised by the instant requests.

“ Chisholm v. FCC, supra, o 356, quoting 105 Cong. Rec. 14451 (1959) (remarks of Sen. Holland).
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B. On-The-Spot Coverage of a Bona Fide News Event

20.  The Commission narrowly construed the news event exemption until its 1975
decision in Aspen Institute, 55 FCC 2d 697 (1975), aff'd sub nom., Chisholm v. FCC, supra.
gert. denied. 429 U.S. 890 (1976) (Aspen). when the Commission reversed earlier rulings that had
denied requests to treat debates and press conferences as exempt bona fide news events. In
Aspen. The Commission reevaluated its reading of the statute and legislauve history. concluding
that:

[t]here is no indication that Congress intended the Commission to take an unduly
restrictive approach which would discourage news coverage of political activities
of candidates. Rather, Congress intended that the Commission would determine
whether the broadcaster in such cases had made reasonable news judgments as 10
the newsworthiness of certain events and of individual candidacies and had
afforded major candidates broadcast coverage. ... In some circumstances this
might logically entail exclusion of certain programs from within an exemption,
such as programs designed for the specific advantage of a candidate, or those
which are patently not bona fide news. It would not in our view extend 10 a
restricive application as to certain categories of events sumply because the
candidare’s appearance is the central aspect of the event.

Aspen at 705. Thus, the Commission determined that it could be flexible in evaluating whether
a format was reasonably within the news event exemption and that, in the absence of bad faith,
it should defer to a broadcaster’s good faith news judgment in deciding to broadcast an event.

21.  In Aspen, the Commission also adopted a two-part test for analyzing whether a
program should be considered bona fide news event programming. First, it determined whether
the format of the program reasonably fit within the news event exemption category and, second,
it assessed whether the decision to carry a particular event was the result of good faith news
judgment and not based on partisan purposes.'* After deciding that debstes and press comfierences
could reasonably fit the news event exemption under the first prong of the test, the Commission
decided that, under the second prong, it could, when certain safeguards were present, defier 0 8
broadcaster’s good faith news judgmem in deciding to broadcast an “event.® With sespect
candidate debates, the Commission ruled that, 10 be considered an exempt news evest, s debate

" In Kenpedv for President Commitice (Kenpedy). 77 FCC 2d 965, 963-69, off'd sub amum. Ksmnedy fir
President Commjuce v. FCC, 636 F.2d 417 (D.C. Cir. 1980), the Commission further clarified Agpen and
emphasized that m making the analysis of whether a program is exempt, the Commission will first “determine
whether a particular scenario falls within one of the classes of appearance exempt under Seczion 315@)(1)46)." 4
2 969. Second. the Commission will explore “whether a particular broadcast which is claissed excmpt was preseited
using a broadcaster’s good faith news judgment.” |d. The second aspect of this analysis piaces considersbie selisnce
oa the exercise of a broadcaster’s discretion 10 determine “newsworthiness” once it is desermined s exsmpt nows
evemt is involved Thus, “absent evidence of the broadcaster’s intemt o advamce s partismlar candidecy,
newsworthiness of an event is left 10 the reasonable news judgment of the professionals *

Comminee v. FCC, 636 F.2d m 427.
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must be sponsored by a non-broadcaster third party. such as the League of Women Voters, must
be aired in its entirety. and must be aired live. Press conferences also were required to be aired
live and in their entirety to qualify for the exemption.

22.  In Henry Geller, 95 FCC 2d 1236, aff"d sub nom., League of Women Voters v,
ECC. 731 F.2d 995 (D.C. Cir. 1983) (Geller). the Commission held that its decision in Aspen
had. in some respects, been unnecessarily restrictive. Applying the two-prong test, it therefore
allowed broadcasters to sponsor and air debates from their own studios and to tape and air &
“reasonably recent event.” The Commission reasoned that, although there was a chance that
according broadcasters additional freedom and flexibility in their news programming might result
in an occasional abuse, Congress clearly had accepted that risk in order to foster a more informed
clectorate." The Commission explained that the common denominator of all exempt
programming was bona fide news value and that the identity of a debate sponsor should not affect
the bona fides of the programming. Similarly, Geller eliminated the so-called "one-day rule,”
which had required that the broadcast be nearly contemporaneous with the event covered. The
Commission reasoned that a broadcaster’s good faith determination to delay or rebroadcast a
newsworthy debate later than the day after the event in order to maximize audience potential did
not destroy its "on-the-spot™ nature and furthered, to an even greater degree, Congress’s goal of
increasing the presentation of political campaign news. Accordingly, the Commission determined
that the "rule-of-thumb” on the timing of an exempt news event program should be that the
program encompasses news reports of any "reasonably recent event,” so long as intended in good
faith by the broadcaster to inform the public and not intended to favor or disfavor any
candidate.’

3. In its 1991 decision in King, the Commission further expanded the Section
315(an4) exemptuon by granting a request for a broadcaster-initiated news event involving
appearances alone. with no journalistic or other interaction with the candidates." The
Commission reasoned that "candidate presentations, in which the major nominees for the highest
office in the land set forth in speeches 'their essential campaign messages to the American
people’ reasonably may be viewed as news ‘events’ subject to broadcast coverage within the
meaning” of Section 315(a)4).” It thus concluded that "the mere fact that the presenations

'* See Geller m 1244
Y &

'* The first program in the series proposed by the licensee consisted of a one-hour taped program in which the
two major party nommees for President would be allocated 30 minutes each to set forth their respective campaign
messages without the involvement of journalists or any interaction between the candidates. The order of appearance
would be reversed im a similar one-hour broadcast at the end of the series. The licensee indicated that there would
be one. possibly two. brosdcasts in between the opening and closing programs, which would consist of separate
45-mimne nterviews with each of the two candidates, combined into 90-minute programs. The series would be made
availabie to broadcast stations and cable systems for airing no Ister than ome week after taping.

® 4 = 2999,
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allow the candidates to present their views in the most favorable light, without spontaneous
interaction with the press or opposing candidates, does not preclude application of the news
exemption."™

24.  The Commission emphasized as critical to its decision the need for structural
safeguards to awvvid the possibility of abuse, such as the back-to-back appearances by opposing
candidates, which the licensee in King included as part of its proposed format.? The
Commission also reasoned, as it had in Geller, that, on balance, Congress's goal of fostering
greater news coverage of the political process outweighed any increased possibility of abuse.”
Finally, the Commission stressed in King that the exclusion of third-party candidates whose
"significance” can be established by objective criteria such as polling results, would raise
questions about the bona fides of the programming.”

C. Legal Analysis of Pending Proposals

25. As explained above, since the Aspen decision more than twenty years ago, the
Commission’s interpretations of the news event exemption have accorded broadcasters significant
discretion in the formulation of innovative news programming formats and in the overall exercise
of their good faith news judgment. These decisions have served to promote the central objective
underlying the Section 315 exemptions. They are fully consistent with congressional intent to
permit increased broadcaster discretion, and to encourage greater coverage of political news, in
a context in which "the Commission has been granted greater than normal discretion.” Chisholm
v. FCC, 538 F2d at 364. According to a number of commenters, allowing broadcasters to
sponsor and air debates from their own studios and to present those debates live or on a
reasonably tape-delayed basis in Geller has increased the number of such events and the public
has clearly benefited. Likewise, the decision in King to allow for more innovation has increased
the amount of broadcaster-initiated news event programming, again increasing the amount of
election-related information available to the public.

26.  Although the Commission has appropriately relied on broadcaster discretion, we
nevertheless rezain an obligation 1o ensure that there exist reasonsble safeguards against
broadcaster favoritism. As discussed below, we conclude thet, consistent with the primciples
established in our prior decisions, the proposals under considerstion ase within the statutory

exemption for on-the-spot coverage of a bona fide news event. Hence; the programs are not
subject to the equal opportunities requirement in Section 315 of the Act.

*M
* King 6 FOC Red at 5000,
=K
4
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27, Eox Proposal. We agree with the majority of commenters and en banc panelists
that the back-to-back election eve appearances fall squarely within the Commission’s King
decision and are exempt as on-the-spot coverage of a bona fide news event. First, it is clear that
these are bona fide news events. As we observed in King. appearances by major presidential
candidates, "by any reasonable standard, are news events,’” provided that sufficient structural
safeguards against broadcaster favoritism are in place. Furthermore, Geller established that the
"on-the-spot” element of the news event exemption is not lost when programming is taped and
shown at some later date as long as the broadcast is of a "reasonably recent event.” Thus, Fox's
proposed election-eve broadcast of back-to-back appearances satisfies the first prong of our
analysis.

28. With respect to the second prong of our analysis -- whether the broadcaster is
exercising good faith judgment that the event is newsworthy -- it is also clear that Fox has met
the test enunciated in King. There is no evidence of intent to advance a particular candidacy.
The election eve statements are identical to the back-to-back programming approved in King with
the added safeguard that each candidate’s statement would respond to the same question. The
candidates who would be offered time would be those selected by the Commission on Presidential
Debates for inclusion in the debates it sponsors. While we do not require a broadcaster to defer
selection of candidates to independent third parties in order to demonstrate good faith, doing so
adds a greater level of assurance of good faith by minimizing the potential for broadcaster abuse
in the selection of candidates. The World Workers Party argues that exclusion from the news
prevents third-party candidates from gaining sufficient public support to warrant their being
deemed newsworthy. However, through the news exemptions, Congress intended to do no more
than ensure that broadcasters are not inhibited from covering newsworthy events.

29.  The one-minute position statements are also exempt as on-the-spot coverage of
bona fide news events. Again. as in the election eve broadcast. statements by the major
presidential candidates are, consistent with the Commission's reasoning in King, reasonsbly
viewed as news events, provided safeguards against favoritism are built into the format. Also
consistent with Geller, the tape delay does not present an impediment to the “on-the-spot” clement
of the exemption. Furthermore, we agree with the comments of Henry Geller that in light of
Foxsplmtomtamofwﬂxd&Mmmmﬂmdqmm
important campaign issues, these statements can reasonably be treated as exempt "mini-debates”
in that the public will be exposed to the differing views of each candidate on identical isaportant
campaign questions. As with reliance on independent third parties for candidate selection, we
do not require that a broadcaster pose questions to candidates, but doing so helps demonstrate that
a broadcaster is exercising good faith news judgment.

30.  Further, although Fox's format for the one-minute statements does not eavision
back-to-back presentation, it does incorporate other safeguards. King did not require
presentations to be back-to-back to meet the good faith test; rather, the Commission explicitly
contemplated the need to clarify in future rulings, on a case-by-case basis, any other safeguands
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that would suffice.” Fox's pledge to air the statements during comparable time periods will serve
the same essential purpose as back-to-back statements by ensuring that the candidates have
roughly equal access to viewers. Further, the questions to be answered during the statements are
to be formulated by independent nonpartisan organizations. This element of Fox's format lends
an additional assurance that Fox's proposed programming is not designed to favor any candidate
in the same way as the decision to defer to the Commission on Presidential Debates for its
candidate selections. Finally, we do not believe that the short length of each statement affects
the bona fides of the programming. The legislative history is silent on the issue of whether
Congress envisioned a minimum length for a news program, and we see no reason to impose

* These programs are also distinguishable from political advertising. The candidates must
appear throughout the broadcast and are not permitted to edit or utilize other post-taping
production techniques. The presence of these structural safeguards satisfies us that Fox does not
intend to favor one candidate over another.

31.  PBS Proposal. We similarly find that PBS’s proposal qualifies for a news event
exemption. The Commission has stated that statements by the major candidates for President are
o "by any reasonable standard 'news events'” provided adequate safeguards against favoritism are

o0 implemented. As stated above, a licensee is not required to ask questions of candidates or to
arrange for third parties to do so. Though PBS’s programming will not be aired live, Geller
0 makes clear that the rebroadcast of any "reasonably recent event” suffices for the purpose of

being "on-the-spot." Consequently, we find that PBS’s proposal involves a bona fide news event
satisfying the first prong of our analysis.

- 32.  Nor is there any basis to question the good faith news judgment of PBS with
respect to its decision to broadcast the event. PBS’s format includes reasonable safeguards. First,
% PBS states that it will select the candidates for inclusion in its programming based upon objective
- criteria such as national polling data, or as in Fox's proposal, by reference to those candidates
selected by the Commission on Presidential Debates. Further, the statements will be equal in
) length and aired at the same time each day. While airing the spots at the same time of day is not
\ a requirement. it is a significant safeguard against the potential for broadcaster favoritism. Thms,
we find that PBS has satisfied the second prong of our analysis — that the decision to broadcast
S the event is the result of good faith news judgment, not an intention to favor one candidste over

* In King 6 FCC Red at 5000, n.4, we stated:

We emphasize here that the balanced nsture of the program format, which incledes
structural safeguards for objective news coverage of political candidetes, is critical 0 ewr
assessment of the bona fides of a news evemt uader Section 315(a)(4) in this case. We
will carefully scrutinize any future requests for exemption pursuant o these sandards.
To the extent there is need for further clarification of the kind of objective swrecournl
criseria we might consider in allowing an exemption wnder Section 31 5(a)(4) in any fonwe
cases, we shall address such matters on a case-by-case basis.

® n Silver King Brosdcasting Compagy, 3 FCC Red 2819 (MMB 1988), the Mass Modis Dureaw ruled ths
a program of 3-4% minute durstion was exempt as bone fide ssws imterview programming.

13



Federal Communications Commission

FCC 96-355

another.

33. ABC Proposal. Last, we find ABC's proposed one-hour prime-time “live
unrestricted event” to be exempt under King. As is the case with debates, discussion between or
among the major presidential candidates during the final week of the campaign is reasonably
viewed as a bona fide news event. Furthermore, ABC has indicated that its programming would
be aired live, which is not required in light of Geller, but adds to the event's newsworthiness.
In fact, as ABC points out, its proposal is somewhat similar to a debate format which we
exempted twenty years ago in Aspen and subsequently permitted broadcasters to sponsor in
Geller. Consequently, ABC's proposal satisfies the first prong of our analysis.

34. With respect to the second prong, there is no indication that ABC’'s news
judgments will not be bona fide. ABC asserts that it will employ objective criteria in selecting
the candidates, considering polling results, the number of states in which a candidate has achieved
ballot status, and the extent to which a candidate has engaged in a nationwide campaign. As we
pointed out above, a licensee is not required to delegate the selection of the candidates to a third
party as long as its own criteria for candidate selection is reasonable. We find that the criteria
that ABC has committed to use for candidate selection meets this standard and that ABC's
decision to broadcast the event is not intended to favor one candidate over another.

IV. OTHER MATTERS

3s. As discussed above, and in accordance with congressional intent, we have flexibly
construed the statutory exemption for on-the-spot coverage of bona fide news events. However,
we are unwilling to abandon completely our review of programming formats as proposed by ABC
and CBS. Had Congress intended that the Commission take such an approach, it would have
been unnecessary to enumerate the four exemption formats of Section 315(a). Moreover, we do
not believe that review of program formats to determine exempt status impedes broadcasters in
providing election-related information to the public. Our interpretations of the exemptions have
allowed broadcasters substantial discretion and flexibility to formulate formats they believe will
provide for a more informed electorate.

36. We also decline in this proceeding to adopt MAP’s suggestion that the Commission
redefine the term “legally qualified candidate.” This term is used in determining those candidates
entitied 10 equal opportunities under Section 315 and to reasonable access pursuant to Section
312(a)X7).® In this proceeding, we are asked to determine whether a licensee can reasonably
consider certain appearances by candidates it deems newsworthy as news events exempt from
equal opportunities requirements. To do so, we need not reach the question of whether the
candidates are “legally qualified.” Moreover, to the extent that MAP believes that reducing the
oumber of legally qualified candidates will alleviate the necessity for expanding the news

® Section 312(a)(7) provides that broadcast stations must provide or make available for sale reasonabie amounts
of time 0 candidases for federal elective office. 47 U.S.C. Section 312(a)X7?). .

14
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exemptions, we note that the definition of “legally qualified candidate” is codified in our rules
(see 47 C.F.R. § 73.1940) and. as such, any change thereto must be considered in the context of
a rule making proceeding.

37. A number of commenters voiced concern that a favorable ruling on the Fox request
would risk a greater potential for broadcaster favoritism at the local level. While the Commission
has speculated that the potential for favoritism may be less in "prominent” elections, particularly
presidential campaigns,’’ we have not limited our news exemption rulings only to the presidential
level. However, the proposals and the record before us involve coverage only of the presidential
clection and thus do not directly implicate other elections. As discussed above, in King the
Commission stated that it would review future requests, on a case-by-case basis, to determine
whether particular formats in particular contexts are consistent with the statute. Accordingly,
should requests for exemptions regarding elections below the presidency be made, each will be
considered consistent with the principles set out in today's decision, taking account of differences
In context, as appropriate.

V. CONCLUSION

38. We believe that our decision today implements Congress’s intent in enacting the
news exemptions by allowing broadcasters to inform the public about election-related news while
ensuring that candidates are treated fairly. Accordingly. IT IS ORDERED that the programming
proposals presented to the Commission by Fox. PBS and ABC ARE DECLARED EXEMPT
under Section 315(a)4) of the Communications Act from the equal opportunities requirements.

FEDERAL COMMUNICATIONS COMMISSION

William F. Caton
Acting Secretary

? In Aspeg, for example, the Commission stated that "realistically the likelihood of broadcaster sbuss is remets
in the coverage of more prominent political users . . . ." 55 FCC 2d at 707. The Commission in King similasly
reasoned that [w]here both of the major opposing candidates for President are interviewed pursuant 50 an ynbissed
format, the potential for favoritism in coverage is even more remote.” Jd at 5000, quoting the Commission in
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APPENDIX A

LIST OF COMMENTERS

Benjamin Barber, Director of the Walt Whitman Center for the Culture and Politics of
Democracy, Rutgers University

The Benton Foundation

Capital Cities/ABC, Inc. ("ABC")

CBS Inc.

Committee for the Study of the American Electorate ("CASE")

Common Cause

Jan Crawford Communications

Frank J. Fahrenkopf, Jr. and Charles T. Manatt

Henry Geller

The Robert Wood Johnson Foundation - Healthy Nations Program

Committee to Reverse the Accelerating Global Economic and Strategic Crisis: A LaRouche
Exploratory Committee ("The LaRouche Committee’)

Media Access Project ("MAP")

Michael Meyerson, Professor of Law, University of Baltimore School of Law

o National Association of Broadcasters ("NAB")

National Broadcasting Company ("NBC")

US Department of Commerce/NTIA (as delivered by Larry Irving, the Assistant Secretary for
Communications and Information) ("NTIA")

Natural Law Party

Norman Ornstein, American Enterprise Institute

People for the American Way

Public Broadcasting Service ("PBS™)

Paul Taylor, The Free TV for Straight Talk Coalition

N Daniel Walker

Woodstock Theological Center, Georgetown University ?
Workers World Party Presidential Campaign Committee
Window To The World Communications, Inc. ("WTTW™)
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APPENDIX B

PARTICIPANTS IN JUNE 25, 1995 EN BANC HEARING

United States Senators Bill Bradley and John McCain appeared and made statements.

The following witnesses appeared and participated on the panel:

Rupert Murdoch, Chairman and CEO, Fox Broadcasting Company
Paul Taylor, Executive Director, The Free TV for Straight Talk Coalition
Timothy B. Dyk, Jones Day Reavis & Pogue (on behalf of Natl. Assn. of Broadcasters)
Frank J. Fahrenkopf, Jr., Former Chairman, Republican National Committee
Charles T. Manatt, Former Chairman, Democratic National Committee
Dr. John Hagelin, Presidential Candidate, Natural Law Party
~ Norman J. Omstein, Resident Scholar, American Enterprise Institute

Andrew J. Schwartzman, Executive Director, Media Access Project

John K. Andrews, Jr., Managing Director, TCI News
~ Michael 1. Meyerson, Professor, Univ. of Baltimore Law School

William J. McCarter, President, WTTW(TV), Chicago, lllinois
Kathleen Hall Jamieson, Dean, Annenberg School, University of Pennsylvania
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NAME OF COUNSEL.: Arthur B. Goodkind

FIRM: Koteen & Naftalin, L.L.P.

ADDRESS: 1150 Connecticut Avenue, N.W.

Suite 1000

washington, DC 20036

TELEPHONE: (202 )467-5700

FAX:(202 )467-5915

The above-named individual is hereby designated as my counsel and is
authorized to receive any notifications and other communications from the
Commission and to act on my behalf before the Commission.

Signature

RESPONDENT'S NAME: Public Broadcasting Service

ADDRESS: 1320 Braddock Place

—Alexandria, Virginia 22314-1698

TELEPHONE: HOME( )

BUSINESS(_703 )_739-5063

Gregory Ferenbach
Deputy General Counsel for Legal Affairs
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Capital Cities/ABC, inc. 77 Weg Street New York NY 10023 (212) 456 738

John W Zucker
v Ny Al

October 1, 1996
BY FAX: 202-219-3923

l.awrence M. Noble, Esq.
Office of General Counsel
IFederal Election Commission
Washington. D.C. 20463

. pesit €0

Dear Mr. Noble:

On behalf of ABC. Inc.. (*ABC™)'. this letter is submitted in response to the complaint
dated September 5. 1996 filed with the Federal Election Commission (“*FEC™) by the Natural
[.aw Party and its candidates John Hagelin and Mike Tompkins (“Complainants™), and the

letter dated September 13, 1996 (received by ABC on September 17) from FEC attorney
Colleen Sealander inviting our reply.

Complainants assert that candidate appearances proposed by several organizations,
including ABC. would constitute corporate campaign contributions under the Federal Election
Campaign Act (“FECA™), 2 U.S.C. § 431, and the regulations of the Federal Elections
Commission, 11 C.FR. § 110.13. With regard to ABC, Complainants contend that the press
exemptions established by FECA and FEC regulations would not apply to the special one-
hour primetime special that has been proposed by the ABC Television Network in which two
or more of the presidential candidates would be offered an opportunity to discuss campaign
issues directly between or among themselves.

As discussed below, the ABC program and the criteria to be employed by ABC in
choosing candidates for participation in the program have been specifically held by the
Federal Communications Commission to constitute nonpartisan news coverage of a bona fide
news event and therefore to be exempt from the equal opportunities obligations under Section
315(a) of the Commumcauons Act, 47 U S C § 315(a) &g m&_mg

Inc.. FCC 96-355 (August 21 1996) (“ )(acopy ofwlnch is appended

On September 19, 1996, the corporate name of Capital Cities/ABC, Inc. was
officially changed to ABC, Inc.
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hereto). Contrary to Complainants™ assertions. we submit that the program -- whether viewed
as the presentation of commentary. the coverage of a news event, or the staging of a candidate
debate -- should be found similarly exempt from treatment as a corporate contribution under
the press exemptions of FECA and the FEC regulations, and the complaint against ABC
should be denied.

I. The Proposed ABC Program

Fhe ABC proposal is outlined in the Comments of Capital Cities’ ABC, Inc.
("Comments) filed June 3. 1996 with the Federal Communications Commission in the
Declaratory Rulings proceeding. supra. (A copy of those Comments is appended to the
Complaint.) Under that proposal. the ABC Television Network intends to invite two or more
presidential candidates to participate in a live. hour-long primetime broadcast during the last
week of the campaign. to be produced by ABC News. Although an ABC News
correspondent would serve as host. and would introduce and close the program, the candidates
would otherwise be left to discuss campaign issues directly between or among themselves.
with minimal interruption from the host. ABC has not vet determined which candidates it
will invite to participate in the program. and no invitations have vet been issued. However. as
stated in its Comments. ABC intends to employ objective criteria in making the selection,
including the degree to which the candidate is actively and substantially engaged in
conducting a nationwide campaign. the number of states in which the candidate has qualified
for a place on the ballot, and the candidates’s standing in current opinion polls. See
Comments at 6.

I1. The FECA Press Exemption

Section 431(9)(BXi) of FECA, 2 U.S.C. § 431(9)B)(1), exempts from the Act’s
definition of corporate contributions “any news story. commentary, or editorial distributed
through the facilities of any broadcasting station, newspaper, magazine, or other periodical
publication, unless such facilities are owned or controlled by any political party, political
committee. or candidate.™ This provision was intended “to make it plain that it is not the
intent of Congress in [FECA] to limit or burden in any way the first amendment freedoms of
the press or of association. [This exemption] assures the unfettered right of the newspapers,
TV networks. and other media to cover and comment on political campaigns.” H.R. Rep. No.
93-1239, p. 4 (1974).

See also 11 C.F.R. §§ 100.7(b)2) and 100.8(b)(2)}(exempting from campaign
“contributions™ and “expenditures,” respectively, “any cost incurred in covering or carrying a
news story. commentary. or editorial by any broadcasting station, newspaper, magazine, or
other periodical publication...unless the facility is owned or controlled by any political pesty,
political committee, or candidate...”).
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In accordance with its sweeping language and intent, the press exemption has been
applied broadly by the FEC and the courts.  Courts and the Commission have recognized
repeatedly that so long as the press entity is not owned or controlled by a political party or
candidate. the sole issue under the exemption is “whether the press entity was acting as a
press entity in making the distribution complained of.” Reader’s Digest Association, Inc. v.
FEC. 509 F. Supp. 1210, 1215 (S.D.N.Y. 1981). or. in other words, whether the challenged
programming “fall[s] broadly within the press entity's legitimate press function.”™ 1d. at 1214.
See also FEC v. Massachusetts Citizens for Life, Inc.. 479 U.S. 238. 250-51 (1986).

In 1982, the FEC held that the exemption applied to a proposal by the Turner
Broadcasting System. Inc. to donate two hours apiece of cablecast time to the Democratic and
Republican National Committees for their respective advocacy on political issues. Donation
of Television Air Time to Political Parties. AO 1982-41 (August 27, 1982)(“Tumer™). The
Commission concluded that the programs would constitute “commentary and, thereforc. [be]
within the news story. editorial. or commentary exemption.” ld. The “commentary™
exemption, observed the Commission. could not be limited to commentary by the broadcaster
itself. but “was intended to allow third persons access to the media to discuss issues.” Id.
I'he grant of free time to representatives of the Democratic and Republican parties “to discuss
issues [and] to show the differences between the two parties™ not only constituted a legitimate
press activity, the Commission noted. but was “a vita! part of covering and commenting upon
political campaigns.”™ 1d.

In amending its regulations recently to expressly include cable television, the
Commission referred approvingly to the Turner Advisory Opinion and its holding that *“’the
distribution of free time to both political parties is within the broadcaster’s legitimate
broadcast function and. therefore, within the purview of the press exemption.”” Candidates

and News Stories. 61 Fed. Reg. 18049 (April 24, 1996)quoting Turner, supra).

The Tumer decision is directly applicable here. Like Turner Broadcasting, ABC, Inc.
is not owned by any political party or candidate, but is a respected media organization, wholly
owned by the Walt Disney Company. Through the facilities of the ABC Television Network,
ABC News produces and distributes news and public affairs programming to owned and
affiliated television stations across the country. Such programming includes regularly
scheduled network newscasts, news magazines. and news interview programs. It also includes
documentaries, “town meetings,” and other news and public affairs specials and live coverage
of news events such as the political conventions, election night, the presidential debates, and
breaking news.

The decision by ABC to bring major presidential candidates together for a
conversation about campaign issues in a special primetime program -- like the decision to
broadcast convention speeches, or to invite candidates for interviews on a regularly scheduled
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ABC News program -- is a legitimate and protected press function, no less so than the
decision by Turner Broadcasting to grant two hours of free time for the discussion of issues
by the Democratic and Republican parties. Whether the broadcast of the proposed ABC
program is considered the presentation of “commentary.” like the Turner programming. or
coverage of a news event, as the FCC has construed it (see below). it falls well within “the
unfettered right of the newspapers, TV networks. and other media to cover and comment upon
political campaigns.” H.R. Rep. No. 93-1239, 93d Cong.. 2d Sess. at 4 (1974), and the
exemption for press activities provided by Section 431(9XBX1).

111. The Press Exemption for the Staging of Debates

Complainants assert that the ABC program should be deemed to run afoul of Section
110.13 of the FEC's rules. 11 C.F.R. § 110.13. which deals specifically with the staging of
candidate debates by broadcasters and other press entities. We submit that the proposed
program, which would bring the candidates together to discuss issues directly between or
among themselves. with minimal interruption from the host. should be considered the
presentation of commentary under the Turner precedent. or. alternatively. the coverage of a
news event, and therefore exempt under sections 100.7 and 100.8 of the FEC's rules, as well
as the statute. However, the program also fully complies with the criteria set forth for debates
in Section 110.13(b) and (c). and therefore qualifies for exemption under the debate provision
as well.’

Section 110.13 provides. in relevant part, that a broadcaster or other press entity not

owned by a political candidate or party may “stage™ a candidate debate without such debate
being considered a political contribution. so long as:

(1) The debate includes at least two candidates;

(2) The staging organization “does not structure the debstes %0 promote or advance one
candidate over another,” and

(3) The staging organization uses “pre-cstablished objective criteria 1o determine which
candidates may participate.”

3 We will not address here the Complainants’ attacks on the manner in which the
Commission on Presidential Debates (CPD) has selected candidates for inclusion in the
presidential and vice-presidential debates it is staging this month. Clearly, however, the
broadcast of these CPD-staged debates by ABC and other non-staging media entities falls
within the press exemption for the coverage and carrying of news stories provided by Section
431(9XBXi) of FECA and 11 C.F.R. §§ 100.7(b){2) and 100.8(b)(2).
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In adopting these provisions, the FEC declined to impose on staging media
organizations any specific criteria for selecting debate participants. Corporate and Labor
Organization Activity. 60 Fed. Reg. 64260, 64262 (December 14, 1995). Instead, the
Commission emphasized that the “[t]he choice of which objective criteria to use is largely left
to the discretion of the staging organization.” so long as “the criteria were not designed to
result in the selection of certain pre-chosen participants.”™ 1d. The purpose of requiring pre-
established criteria. the Commission said. was “to avoid the real or apparent potential for a
quid pro quo. and to ensure the integrity and fairness of the process.” as well as to enable
staging organizations “to show how they decided which candidates to invite.” 1d.

The criteria which ABC has established and announced for selection of the participants
in its proposed hour-long discussion amply satisty the requirements of these provisions. The
number of states in which a candidate is legally qualified. the degree to which the candidate is
undertaking a nationwide campaign. and the candidate’s standing in reputable polling data are
reasonable indicia of the significance and newsworthiness of the candidate. They also provide
reasonable assurance against partisanship and favoritism on the part of the debate organizer.

Complainants argue that the criteria are too vague to satisfy the FEC requirements and
suggest that broadcasters should be required to adopt fixed thresholds for candidate selection
-- for example. qualification on a certain number of state ballots (a factor favored by
Complainants) or a certain percentage standing in opinion polls (a factor attacked by
Complainants as unreliable). The setting of any fixed thresholds. however, would itself be
unavoidably arbitrary. If set too high. the thresholds could be unreasonably exclusionary; if
too low, they could require the participation of so large a number of debate participants that
the debate’s value in illuminating issues for the public would be diminished. It is precisely
for these reasons, and in deference to the constitutionally and statutorily protected journalistic
discretion of press entities, that the FEC declined to impose fixed standards or to require that
broadcasters adopt such standards. Indeed. the Commission has expressly noted that criteria
“may be set to control the number of candidates participating in a debate if the staging
organization believes there are too many candidates to conduct a meaningful debate.”

Corporate and [ abor Organization Activity. 60 Fed. Reg. at 64262.

Where, as in this case, the broadcaster has made clear that it will select those
candidates who have established themselves as the leading candidates based on state ballot
positions, nationwide campaign activity. and poll results, without any evidence that the
determination has been infected by bias, favoritism, or “quid pro quo,” the FEC's rules should
be deemed satisfied. Any other approach would intrude too deeply on journalistic freedoms
guaranteed by the First Amendment and FECA.*

* Since ABC has not yet issued invitations to any candidates, and the program has not
yet been presented, it is, of course, premature and entirely without besis for Complainants to
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In the present case. moreover, the FFC can and should look for guidance to the FCC
-- hoth 1n terms of its general policies on broadcaster debates. and with regard to the ABC
proposal specifically i question here

The FEC recently made clear that one of 1ts purposes in its pohcies regarding the press
and dehate exemptions s to “avord[] contlict with the FCC's application of the equal

News Swones. 61 Fed Reg 18049, 180S0 (Apnil 24, 1996). Amending its rules to extend the
press exempuions to cable television, the Commussion stressed that “the proposed amendments
regarding candidate debates. are not inconsistent with the FCC's pohicies. .and appear to
complement and turther the FCC's regulatory scheme and goals.™ 1d. The Commission also
discussed approvinghy the senies of decisions and policy statements in which the FCC has
decided since 1975 “that broadcasts of debates between political candidates would be exempt
trom the egqual opportunities requirement...where. inter alia. the broadcaster exercised a
reasonable. good faith judgment that 1t was newsworthy. and not for the purpose of giving
nolincal advantage to any candidate 7 Id. (citations omitted).

Om June 30, 1996, ABC ftiled a request for declaratory judgment with the FCC seeking
2 determinanon that the ven programming proposal at issue here was exempt from equal
opportumity requirements. Comments of Capital Cities ABC. supra. On August 21. 1996, the
FCU 1ssued a declaratony ruling holding that the proposed ABC program. as well as proposals
for candidates’ broadcast appearances from the Fox Broadcasting Company (“Fox™) and the
Public Broadcasting Service (“"PBS”). constituted news coverage of a bona fide news event
and was therefore exempt. Declaratony Rulings. FCC 96-355 (August 21, 1996). (A copy of
the FCC s ruling 15 attached hereto.)

In so ruling. the FCC drew upon a line of FCC precedent holding that debates between
major presadential candidates -- whether organized by third parties. broadcasters, or the
candhdates themselves — constitute bona fide news events and the broadcast of those debases
does not oblige a broadcaster to include in the debates, or to provide “equal time™ to, other
legallhv qualified candidates. Declaratory Rulings at € 33." The Commision noted that these

suggest that the manner in which the criteria are applied or in which the program is conducted
reflect an unfair or partisan approach or anything other a bona fide journalistic judgment.

See also, e.g.. Aspen Ingtitute, 55 FCC 2d 697 (1975), aff'd sub pom. Chisholm v,
FCC. 538 F.2d 349 (D.C. Cir.). cert. denied, 429 U.S. 890 (1976)Xbroadcast of debates

orgamized by third parties ruled exempt). Henry Geller. 95 FCC 2d 1236. aff'd sub nom.
League of Women Voters v. FCC. (D.C. Cir. 1983)(broadcast of debates organized by
broadcasier ruled exempt): WCVB-TV. 2 FCC Rcd 4778 (1987) broadcast of debates
orgamzed by candidates themselves ruled exempt).
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decisions. and other rulings granting broadcasters great flexibility 1n presenting leading
candidates in other formats." had “encouragfed) greater coverage of political news....allow{ed]
for more innovation. [and] increas[ed] the amount of election-related information available to
the public.”™ Id. at € 25, With regard to the ABC proposal. the Commussion concluded:

“As is the case with debates. discussion between or among the major presidential
candidates during the final week of the campaign 1s reasonably viewed as a bona fide
news event.”

Id.” The FCC also specifically upheld as “objective.” “reasonable™ and “bona fide™ the
criteria established by ABC to be used in selecting candidates for parucipation in its program:

“[ Tlhere is no indication that ABC’s news judgments will not be bona fide....[A]
licensee is not required to delegate the selection of the candidates te a third party as
long as its own critenia for candidate selection [are] reasonable. We find that the
criteria that ABC has committed to use for candidate selection meet[] this standard and
that ABC’s decision to broadcast the event is not intended to favor one candidate over
another.”

Id. at € 34°

The FCC's declaratory ruling and reasoning regarding the ABC proposal should carry
great weight in the FEC's consideration of the instant complaint. The FCC has determined
that the critena established by ABC for selecting candidates are reasonable and objective. It
has also found no evidence that ABC intends to apply its critenia in a partisan or unfair
manner, and Complainants have presented no such evidence here. For the same ressons that
the FCC concluded that the program represented a bona fide journalistic actity exemapt from
equal opportunities requirements, so this Commission should deem the program exempt from
campaign contribution rules as a legitimate press function, and dewry the imstant Complaint.

¢ See, e.g.. King Broadcasting Company. 6 FCC Rcd 4998 (1991 )(grant of time to
candidates for of back-to-back statements ruled exempt).

?  The Commission also observed that the live airing of the proposed program,
while “not required in light of Geller....adds to the event’s newsworthiness.™ |d,

* See also, e.g.. id. at § 32 (upholding PBS" use of “objective criteria such as
national polling data™ to select candidates for inclusion in its programening proposal).
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Please contact the undersigned if there are any additional questions or requests for
information regarding this matter.
Respgeifi 'sqt}miucd.
/ / = ’,' . T ——
// - /
\_dohn W. ZugKer

Enclosure

cc: Colleen Sealander
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Before the
Federal Communicstions Commission
Washington, D.C. 20584

In re Requests of

Fox Broadcasting Company,
Public Broadcasting Service,
and Capital Cities/ABC, Inc.

N N ! wat a aat r

For Declaratory Rulings

DECLARATORY RULING

Released: August 21, 1996

Adopted: August 19, 1996

By the Commission:

1. The Commission has before it three separate requests for declaratory ruling filed
O by the Fox Broadcasting Company (Fox), the Public Broadcasting Service (PBS) and Capital
Citie ABC. Inc. (ABC). Each seeks a Commission ruling that its respective proposal to provide
free air time in the context of news coverage to the major presidential candidates prior to the

) November 5. 1996 general clection is exempt from the “cequal opportunities” provision of Section
- 515(a) of the Communications Act of 1934, as amended. 47 U.S.C. Section 315(a). For the
reasons discussed below, we believe that the proposals are consistent with the statutory

) exempuons and related Commission and judicial case law and that, accordingly, each should be

deemed exempt from the equal opportunities requirement as "on-the-spot coverage of bona fide
news cvent” programming under Section 315(a)4).

L. FACTUAL BACKGROUND

2. Eox Proposal. Fox proposes the following two-pronged format for presentations
by the "major” presidential candidates in order 10 “contribute to the public interest in an open and
vigorous exchange of ideas prior to the November 5. 1996, general election™:

(1) A taped one-hour prime time program to be aired election eve, with each candidate
accorded an equal amount of time to make a statement in response 10 the question, “Why
should the American voter vote for you? The statements would be broadcast
back-to-back, the candidates would have no interaction with reporters or with each other,
and the order of appearance wouid be determined by coin flip if two candidates participate
or by a drawing of straws if there are more than two; and

o A S L N e T ]
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(2) During the last six weeks of the campaign. each candidate would respond. in taped
one-minute “position statements.” to ten questions to be furnished to them by September
1. 1996. Each candidate would be asked the same questions. and the questions would be
formulated by an independent consulting or polling organization The statements, though
not contemplated as back-to-back. would be “broadcast in prime-time programs of
comparable audience size." The initial order of the statements would be determined by
a coin toss or by drawing straws and would alternate in sequence for the duration of the
broadcasts. The statements would be publicized and regularly scheduled.

. Under the Fox proposal, selection of major presidential candidates for participation
in both elements of its proposed programming will be determined by reference to selections made
by the Commission on Presidential Debates for participation in the presidential debates.'
Further, Fox states that it will not exercise any control over the content of the candidates’
statements with respect to either of these proposals. Finally, Fox states that it will make
production facilities available, “free of charge and at mutually convenient times and locations,”
for the candidates to record both their one-minute position statements and their election eve
statements. The statements are to be recorded "live on videotape.” which Fox explains means that
“the candidates appear live and provide . . . responses. without any opportunity to edit or
otherwise modify or enhance the responses in the post-production process.”.

4. In support of its request, Fox claims that “the spoken presentations by the
candidates on issues of concern to voters," consistent with the Commission's 1991 King decision,’
may reasonably be viewed as news events subject to broadcast coverage in the exercise of its
good faith news judgment. Fox states that it has designed structural safeguards to prevent against
possible candidate favoritism, a concern of Congress when it enacted the news exemptions. Fox
maintains, for example, that, by deferring to a third party for the selection of candidates, it has
removed itself from even the possibility of broadcaster favoritism. Fox thus contends that both
formats are bona fide news events consistent with the Commission's interpretations of Section
315(a)(4) of the Act and, alternatively, that both formats also satisfy the criteria enunciated by
the Commission for bona fide news interviews under Section 315(a)2) of the Act.’

5. PBS Proposal. PBS proposes to present a series of programs as part of its “PBS
Democracy Project,” to "contribute to a better informed and active electorate in the forthcoming

' The Commission on Presidential Debates is an organization established (o plan and sponsor debates ameng
the leading candidates for the Presidency and Vice Presidency. The debate Commussion selects candidases based
upon a variety of factors including the newsworthiness of thesr candidacy. [t would not be involved i Fox's
production in any manner.

* King Broadcasting Company, 6 FCC Red 4998 (1991), mmw
860 F 2d 465 (D C Cir 1988). vacating WEBE-108 Radic Company. 2 FCC Red 5963 (M.M. Bur. 1967), pvigw
denied, FCC 88-162, released May 13, 1988 (King).

> In light of our finding herein that both parts of the Fox proposal satisfy the requirements h the &-ﬁ
news event exemption, analysis of the aliernative news Inlerview eXempRion reqUEN i WARSCAISATY. . ;
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presidential election” and "to stimulate voter interest and involvement.” Candidate selection
would be based on objective critena such as national poiling results or could be predicated on
selections made by the Commission on Presidential Debates. Conditioned on the acceptance by
the presidential candidates of at least the two “major panies " individual candidaie statements
lasting at least 2'4 minutes would be broadcast on successive days during prime time. for several
wecks before the November S, 1996 election. Each candidate would be afforded an opportunity
1o present his or her views without restriction as to content.* The statements would be aired each
day at the same time and would be rotated with one candidate statement per night.

6. The following conditions would be imposed by PBS on each candidate: (1) only
the candidate would be permitted to appear and would have to be on screen for the entire length
of the broadcast; and (2) the candidate's visual appearance would be limited to a prescribed
format, such as a depiction of only the candidate's head and shoulders, with no props or sound
effects perminted. PBS asserts that any station agreeing to carry the programming would be
obligated to carry all of the programs in the series. PBS contends that its proposal will provide
for a more extensive and substantive discussion than that afforded by 30-second candidate
advertising, which, in its view. is obscured by the use of production techniques typically
associated with the selling of products and services. PBS argues that both the newsworthiness
of its proposed programming and its good faith news judgment in deciding to carry it are
consistent with Commission precedent, most notably the King decision. PBS thus requests that
the Commission rule that its proposed programming is exempt bona fide news event programming
under Section 315(a)(4) of the Act.

7. ABC Proposal. ABC proposes to offer the "major” presidential candidates the
opportunity to appear on a one-hour prime-time special during the final week of the campaign.
ABC states that this would be a "live unrestricted event,” with the candidates appearing without
interruptions or questions from any third party. ABC explains that the candidates would discuss
with each other, and the American people, the issues they believe to be most important in the
election. ABC contends that spontancous interaction and dialogue between or among the
candidates is indistinguishable from debates, which have been held by the Commission 10 be
exempt news events for over twenty years. ABC aiso contends that the Commission’s decision
in King is even more clearly supportive of its format. particularly in light of the structural
safeguards identified in its request.

8. ABC asserts that it will defer selection of the candidates to be included in the
program until a point later in the campaign when it can determine who the major candidates are.
ABC commits to prevent favoritism by looking to objective criteria such as polling results, the
number of states in which the candidate is on the ballot, and whether the candidate has engaged
in a nationwide campaign, to make the selection. ABC belicves that a free form discussion
involving the major presidential candidates in the week before the election is a highly
newsworthy event and that its use of the proposed safeguards against favoritism indicate its good

* Because these appearances would. if the request is granted. not be “uses” under Section 313, mnh
censored, PBS reserves the nght to edit any potentsily libelous remarks or personal astacks. -

k)
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faith news judgment. ABC thus asks that the Commission rule that its proposed programming
would be exempt news event programming under Section 315(a)(4) of the Act.

II. COMMENTS AND EN BANC TESTIMONY

9. On May 13, 1996, the Commuission issued a Public Notice asking interested parties
to comment on the issues raised by the Fox request and, more generally, on the Commission's
interpretations of the news exemptions to the equal opportunities requirement.’ The Commission
also announced that it would conduct an en banc hearing on June 25, 1996, to provide further
public exploration of the 1ssues generated by the various network proposals and requests.

10. In our request for comments, we asked whether approval of the Fox proposal
would be consistent with statutory language, legislative history, and judicial and Commission case
law regarding the news exemptions. In addition, we sought comments on whether the
Commission’s current interpretation of Section 315 of the Act limits ways in which broadcasters
may voluntarily provide time for candidates to speak directly to voters, and whether programming
that broadcasters in good faith deem to be bona fide news should be exemnpt regardless of format.

11.  We received a total of 25 comments in response to our request and 12 panelists
participated in the en banc hearing. In addition, Unuted States Senators Bill Bradley (D-NJ) and
John McCain (R-AZ) appeared at the hearing and made statements. The majority of commenters
and en banc participants generally recognize the benefits to the public of free, unfiltered
broadcast presentation of the major presidential candidates and specifically support finding both
parts of the Fox proposal exempt as “on-the-spot coverage of boma fide news event”

' The list of commenting parties is attached as Appendix A hercto. PBS and ABC first described their
programming proposals to the Commission as part of their comments for this procesding. [a sddition, at the time
of the Pyblic Notice, the CBS, NBC and CNN setworks had also announced pisms for news coverage of the
presidential campaign. Those networks have not sought a Commission ruling coaceming their respuctive
programmung.

¢ A list of participants in the en banc hearing 13 actached as Appendix B. The en banc hearing was scheduled
in response to the April 16, 1996 request of The Free TV for Straight Talk Coalition (Coalition). who ashed the
Commission 10 convene an en banc heanng “to promote 3 maximum contribution by the electroaic media, especially
broadcast television, 10 the coming genera! election campaign for President, with special focus on receat proposals
to provide free network television time to the major presidential candidates.” The Coalition argued thet & hearing
should address the Commission’s statutory responsibilicy to interpret Section 315 of the Act 3o as ¥ incrense the
amount and level of substantive political discussion. The Coalition stated that it had urged the television sstworks
10 offer the major candidates ~a few minutes a night during prime time in the culthinating weeks of the 1996
presidential campaign.” and argued that if the networks acceptied its proposal. such coverage would be exempt as
bona fide news event programming under Section 315(a)4) The Coalition did not, however, file with ws &

request for a ruling on whether its proposal is exempt wnder Section 315(a). Nomsthelsss, our

a&mngmc requests by Fox, PBS and ABC serves (o provide general guidance 1o others who wish to offer sariou
types of sxempt progmamming formats. i IN
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programming.  These commenters contend that uninterrupted presentations by the major
presidential candidates reasonably can be considered news events under the statute and
Commussion precedent. Consistent with the views of a number of commenters. the National
Association of Broadcasters (NAB) stated that the election eve back to-back portion of Fox's
proposed format fully sausfies the criteria established in the Commission’s 1991 King decision.
In addition, NAB asserts that the same rationale should apply to the sixty-second statements, even
if they are not back-to-back, so long as they air in comparable ume periods.

¥ 5 Senator Bradley commented on the importance of having the candidates themselves
communicate directly with the voters, in contrast with the negative campaigning increasingly
associated with paid political advertising. He also stated that broadcasters are granted a privilege
to use a limited public resource and that use of the airwaves should not be available only to the
highest bidder. Senator McCain endorsed the Coalition’s call for the nerworks to give the major
Presidenual candidates several minutes of time per night in the closing weeks of the campaign.
He stated that simuicasting the candidates’ appearances on the major networks would provide the
greatest impact on the electorate.*

13 To the extent that commenters supportive of the Fox proposals voice any concerns
about the impact of granting the requested rulings, they generally relate to the treatment of third-
party candidates and the likelihood that these candidates may be excluded from coverage. In
addition, three commenters (The LaRouche Committee, Daniel Walker and the World Workers
Party) oppose the Fox proposal entirely because they believe it would exclude coverage of minor
candidates.’ However, Frank Fahrenkopf. Jr. and Charles Manatt state that political
communication is enhanced -- and the public interest served -- by focusing the public’s attention
on the major candidates through political broadcasts. PBS states that there are often numerous
candidates on the ballot in Presidential elections, vet there is usually a demonstrable lack of
interest on the part of the public in most minor party candidacies. PBS points out that the top
three vote recipients in the 1992 Presidential election received 99.37% of all votes cast.'* During
his en banc testimony on behalf of Fox, Rupert Murdoch stated that, although the views of all
candidates are respected, it is simply not possible to offer time to candidates who have failed

' Fox's proposal is supported by the comments of ABC. CSAE. Common Cause, Frank Fahrenkopf, Jr. and
Charles Manatt, Henry Geller, the Robert Wood Johnson Foundation-Healthy Nations Program. Media Access
Project, Michael Meyerson. the National Association of Brosdcasters, NBC, NTIA, Norman Ormnsiein, People for the
Amencan Way. Public Broadcasting Service, Paul Taylor, Woodstock Theological Center, and WTTW.

* The broadcast industry descrides the kind of simulcasting proposed by the Coalition and supported by Seastor
McCain as “roadblocking.” [t would invoive a voluntary decision by the networks to provide broadcast time 0 cover
a news event at exactly the same time.

* The Natural Law Party, while not opposing the Fox proposal, asks the Commission to make clesr that, if time
is provided to candidates of the two major partics, it also be provided to other candidates meeting a prescribed
standard

'*  According to information compiled by the Federal Election Commission, 23 candidaes for the
received votes n the 1992 general elocuion.
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during the campaign to obtain significant public support.

14.  Concern over the possibility of broadcaster favoritism was also voiced by a number
of commenters who support Fox's request. and they stress the importance of the Commission's
emphasis on safeguards against abuse. For example. Professor Michael Meyerson expressed
concern that broadcaster favoritism may more readily occur in local races where multiple
candidacies and parochial concerns abound. Consequently, he urges the Commission to be careful
in 1ts consideration of the Fox request to assess the potential impact of our ruling at the local
level. Most of the commenters, including Common Cause and NTIA. pointed out that the Fox
proposal contains adequate safeguards against possible broadcaster favoritism, such as removing
itself from the selection of the participating candidates and the questions to be presented, as well
as cnsuring that the one-minute statements air in periods of comparable audience share.

15.  CBS and ABC recommend that the Commission rule that programming which
broadcasters in good faith deem to be bona fide news coverage is exempt regardless of format.
provided there are adequate safeguards against broadcaster favoritism. They argue that the public
1s best served by giving broadcasters the freedom to employ a variety of formats to cover and
present views of candidates for public office. These commenters thus suggest that the
Commission eliminate from its news exemption analysis the determination of whether the
program at issue falls under one of the enumerated formats of Section 315(a). Henry Geller
states that the Commission should continue granting exemptions as broadly as possible consistent
with its wide discretion under the statute. However, eliminating format considerations from
Section 315(a), Geller argues, must occur through congressional action. something he asserts the
Commission should urge Congress to do. WTTW states that it would be helpful for the
Commission to give specific guidance as to the permissible variations of exemption formats.
During his en banc tesumony, Timothy B. Dyk, on behalf of the NAB, voiced a similar concern
about the need for broadcasters to request Commission rulings on a case-by-case basis.

16.  While supporting Fox's request, MAP strongly opposes further expanding the news
exemptions as suggested by ABC and CBS, arguing that the Commission has already interpreted
the ncws exemptions too broadly. Instead, MAP suggests that the Commission consider changing
the definition of "legally qualified candidate” contained in its rules.'"' By more narrowly defining
a legally qualified candidate in the Commission’s rules, MAP argues, the Commission could at
least at the national level reduce the number of candidates entitled to equal opportunities without
having to assess the merits of particular news programming. Under MAP's proposal, the
standards for the redefinition would include: support in independent opinion polls; signatures on
nominating petitions. amount of campaign contributions; and votes in prior elections. The

""" Only “legally qualified” candidates are afforded cqual opportenities nghts under Sectien 315 of the
Communications Act. Section 73.1940 of the Commission's rule defines a legally qualified tandidste by reforence
10 whether a candidate has qualified for a place on the ballot in accordance with the law of the election jurisdiction
or has made a substantial showing of candidacy A substantial showing mvolives the traditional indicia of an actual
candidacy such as the establishment of campaign headquarters, speech making, fund raising. otc. In the PresiSientisl
context, a candidate who has so qualified in at least 10 states 1s deemed a candidate in all stases. 47 C.F.R. Section

=y O
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Natural Law Party requests that the Commission make clear that all candidates achieving national
party status, as evidenced by qualifying for the ballot in states with a total of at least 270
electoral votes and qualifving for matching funds from the Federal Election Commission, should
be entitled to participate in Fox's programming.

III. DISCUSSION
A. Legal Background

17.  We begin our analysis with a review of the statute, the legislative history, and the
relevant precedent. Section 315 of the Act provides that if a broadcaster or origination
cablecaster'’ permits a legally qualified candidate for public office to "use” a broadcast station
or cable television system," it must afford equal opportunities to all legally qualified opponents
for the same office. In 1959, the Commission ruled that the appearance of the incumbent Mayor
of Chicago on a local newscast during his reelection campaign triggered equal opportunities rights
for hus opponents. |n re Telegram to CBS, Inc. (Lar Daly), 18 Rad. Reg. 238, recon. denied, 26
FCC 715 (1959). Congress, fearing that the ruling would inhibit news coverage of the political
arena, within months enacted four news exemptions to the equal opportunities requirement:

1) bona fide newscast,
2) bona fide news interview;
3) bona fide news documentary (if the appearance of the candidate is incidental to
the presentation of the subject or subjects covered by the news documentary); and
4) on-the-spot coverage of bona fide news events (including but not limited to political
conventions and activities incidental thereto).

47 U.S.C. Section 315(a)(1)-(4).

18.  Ratherthan specifically enumerating the characteristics of the programming formats
intended to be covered by the exemptions, Congress left it to the Commission to interpret the flall
scope of the exemptions. §¢g S. Rep. No. 1539, 86th Cong., 2d Sess. 2 (1960). The legislative
history evidences Congress's recognition that the exemptions defied clear format characterizations
and that the Commission was to have broad discretion to interpret them:

It is difficult to define with precision what is a newscast, news interview, news

> For purposes of applying the equal opportunities requirement, Section 315(c) defines “broadcasting station™
as including cable television systems. In implementing this provision, the Commission has applied Section 315 saly
10 a cable system's origination cablecasting, defined as programming over which it exercises exclusive control. 47
C.F R Section 76.5(p)

"' in general. a use is any "positive” identificd or identifiable sppearance of a legaity qualified candidate. This
excludes disparaging depictions by opponents or third-panty adversaries. See Repon and Ordes, 7 FCC ldﬁi
(1991). s
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documentary. or on the spot coverage of news events. . . That is why the
committee in adopting the language of the proposed legislation carefully gave the
Federal Communicauons Commission full flexibility and complete discretion to
examine tke facts in each complaint which may be filed with the Commission.

In this way thc Commission will be able to determine on the facts submitted
in each case whether a newscast. news interview, news documentary, [or] on the
spot coverage of a news event . . . is bona fide or a “use" of the facilities
requiring equal opportunities.

S. Rep. No. 562, 86th Cong.. Ist Sess. 12 (1959). Furthermore, as the U.S. Court of Appeals
for the D.C. Circuit observed in Chisholm v _FCC, 538 F.2d 349, 358 (D.C. Cir. 1976), Congress
came to the realization that the nouon of absolute equality for all competing candidates, first
envisioned when Section 315 was enacted in 1934, would have to give way 1o two other
noteworthy objectives:

First, the nght of the public to be informed through broadcasts of political events;

and
™ Second, the discreuon of the broadcaster to be selective with respect to the

broadcasting of such events.

, Ist Sess at I 2 (1959) (Commems ofChunnan H:ms) Wnth lupect
) to Congrcss § lntcm to facmmc greater news coverage of the political process, the court in
- Chisholm v. FCC also observed that “the basic purpose” ofthenewsaunpnauns“[t]oenlble
what has become the most important medium of political information to give the news conceming

) political races to the greatest number of citizens, and to make it possible to cover the political
news to the fullest degree.”'* Thus, the Commission was faced with the formidable task of
implementing Congress’s intention to strike a balance between faimness to the candidases and
On greater broadcast coverage of elections.

19.  Initially, the Commission interpreted the exemptions narrowly. Over the jast
twenty years, however, the Commission has interpreted the exemptions to allow for more diverse
kinds of news programming, particularly with respect to the bona fide news interview and on-the-
spot coverage of bona fide news event exempuions. In recognition of Congress' primary goal in
enacting the exemptions -- to facilitate a better informed electorate through greater news coverage
of the political process -- the Commussion has accorded greater deference to a licensee’s good
faith news judgment. The following discussion outlines the interpretive evolution reflected in the

' rulings most pertinent to the issues raised by the instant requests.

“ Chisholm v. FCC, supra. at 356, queting 10S Cong. Rec. 1445) (1959) (l-_-hdi-. a
- X
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B. On-The-Spot Coverage of a Bona Fide News Event

20.  The Commission narrowly construed the news event exemption umtil its 1975
decision in Aspen Institute, 55 FCC 2d 697 (1975). aff'd sub nom.. Chisholm v. FCC. supra.
cert. denied. 429 U.S. 890 (1976) (Aspen). when the Commission reversed earlier rulings that had
denicd requests to treat debates and press conferences as exempt bona fide news events. In
Aspen, The Commission reevaluated its reading of the statute and legislative history, concluding
that:

{t]here 1s no indication that Congress intended the Commission to take an unduly
restrictive approach which would discourage news coverage of political activities
of candidates Rather, Congress intended that the Commission would determine
whether the broadcaster in such cases had made reasonable news judgments as to
the newsworthiness of certain events and of individual candidacies and had

» afforded major candidates broadcast coverage. . .. In some circumstances this
might logically entail exclusion of certain programs from within an exemption,

© such as programs designed for the specific advantage of a candidate, or those
~ which are patently not bona fide news. It would not in our view extend to a

restrictive application as to certain categorics of events simply because the
candidate’s appearance is the central aspect of the event.

Aspen at 705. Thus, the Commission determined that it could be flexible in evalusting whether
a format was reasonably within the news event exemption and that, in the absence of bad faith,
it should defer to a broadcaster’'s good faith news judgment in deciding to broadcast an event.

21.  In Aspen, the Commission also adopted a two-part test for analyzing whether a
) program should be considered bona fide news event programming. First, it detenmined whether
the format of the program reasonably fit within the news event exemption category and, second,
it assessed whether the decision to carry a particular event was the result of good faith sews
RN judgment and not based on partisan purposes.’’ After deciding that debates and press confiesences

could reasonably fit the news event exemption under the first prong of the test, the Commission
: decided that, under the second prong, it could, when certain safeguards were present, deffer to a
i broadcaster's good faith news judgment in deciding to broadcast an “event.” With respect

candidate debates, the Commission ruled that, to be considered an exempt news cvent, a debate

" In Kennedy for President Commitice (Kennedy). 77 FCC 2d 965, 968-69. afT'd mb som. Kesnedy far
President Commistec v. FCC, 636 F.2d 417 (D.C. Cir. 1980), the Commission further clarified Atpgn and

emphasized that in making the analysis of whether a program 13 exempt, the Commission will s “Sstermine
whether a particular scenario falls within one of the classes of appearance excmpt under Section 3 IS(aNINS)" id.
8969, Second. the Commission will explore “whether a particular brosdcast which is claimed cxsmpt wis presested
using a broadcaster's good faith news judgroent.” [d. The second aspect of this analysis places considersbie reliance
on the exercise of a broadcaster's discretion (o determine “newsworthmess” ance it is detarmingd a0 SEEMPE fews
event 1s involved Thus, "abseat evidence of the brosdcaster's intent 1o advesce a pamicules candidecy,
newsworthiness of an event is left to the reasonable news judgment of the professiomals.” Ksamady for Bisiden

Commigee v, FCC. 636 F.2d a1 427. i




98/22/96 THU 17:27 FAX 202 222 7854 CAP CITIES/ABC 44+ ANTAR

Federal Communications Commission FCC 96-355%

must be sponsored by a non-broadcaster third party. such as the L.eague of Women Voters. must
be aired in its entirety, and must be aired live. Press conferences also were required 1o be aired
live and in their entirety to qualify for the exemption.

22.  In Henry Geller, 95 FCC 2d 1236, aff d sub nom.. League of Women Voters v,
ECC, 731 F.2d 995 (D.C. Cir. 1983) (Geller), the Commission held that its decision in Aspen
had. in some respects, been unnecessarily restrictive. Applying the two-prong test, it therefore
allowed broadcasters to sponsor and air debates from their own studios and to tape and air a
“reasonably recent event.” The Commission reasoned that. although there was a chance that
according broadcasters additional freedom and flexibility in their news programming might result
1n an occasional abuse. Congress clearly had accepted that risk in order to foster a more informed
electorate.' The Commission explained that the common denominator of all exempt
programming was bona fide news value and that the identity of a debate sponsor should not affect
the bona fides of the programming. Similarly, Geller eliminated the so-called "one-day rule,”
which had required that the broadcast be nearly contemporaneous with the event covered. The
Commission reasoned that a broadcaster’s good faith determination to delay or rebroadcast a
newsworthy debate later than the day after the event in order to maximize audience potential did
not destroy its “"on-the-spot” nature and furthered, to an even greater degree, Congress's goal of
increasing the presentation of political campaign news. Accordingly, the Commission determined
that the "rule-of-thumb” on the timing of an exempt news event program should be that the
program encompasses news reports of any “reasonably recent event." so long as intended in good
faith by the broadcaster to informn the public and not intended to favor or disfavor any
candidate."’

23. In its 1991 decision in King, the Commission further expanded the Section
315(a)(4) exemption by granting a request for a broadcaster-initiated news event involving
appearances alone, with no journalistic or other interaction with the candidates.'" The
Commission reasoned that "candidate presentations, in which the major nominees for the highest
office in the land set forth in speeches 'their essential campaign messages to the American
people’ reasonably may be viewed as news ‘cvents’ subject 1o broadcast coverage within the
meaning” of Section 315(a)4).” It thus concluded that “the mere fact that the presentations

" See Geller at 1244
? u

' The first program in the series proposed by the licensee consisted of a onc-hour taped program ia which the
two major party aominees for President would be allocated 30 mmutes each to set forth their respective campaign
messages without the involvement of journalists or any interaction between the candidstes. The order of appearince
would be reversed in a similar one-hour broadcast at the end of the series. The licensee indicssed that there would
be one. possibly two, broadcasts in between the opening and closing programs. which would consist of scparste
4Smmute interviews with each of the two candidates, combined into 90-minute programs. The series would be made
availsble to broadcast stauions and cabie sysiems for ainng no leter than one week after taping. 2

" Id. ax 4999.
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allow the candidates to present their views in the most favorable light. without spontaneous
interaction with the press or opposing candidates. does not preclude application of the news
exemption."*

24.  The Commuission emphasized as critical to its decision the need for structural
safeguards to avoid the possibility of abuse, such as the back-to-back appearances by opposing
candidates, which the licensee in King included as part of its proposed format!' The
Commission also reasoned, as it had in Geller, that, on balance. Congress’s goal of fostering
greater news coverage of the political process outweighed any increased possibility of abuse.*
Finally, the Commission stressed in King that the exclusion of third-party candidates whose
“significance™ can be established by objective criteria such as polling results, would raise
questions about the bona fides of the programming.™

C. Legal Analysis of Pending Proposals

25. As explained above, since the Aspen decision more than twenty years ago, the
Commission's interpretations of the news event exemption have accorded broadcasters significant
™ discretion in the formulation of innovative news programming formats and in the overall exercise

of their good faith news judgment. These decisions have served to promote the central objective

underlying the Section 315 exemptions. They are fully consistent with congressional intent to
5 permit increased broadcaster discretion. and to encourage greater coverage of political news, in
a context in which "the Commission has been granted greater than normal discretion.” Chisholm
v. FCC, 538 F.2d at 364. According to a number of commenters, allowing broadcasters to
sponsor and air debates from their own studios and to present those debates live or on a
reasonably tape-delayed basis in Geller has increased the number of such events and the public
has clearly benefited. Likewise, the decision in King to allow for more innovation has increased
the amount of broadcaster-initiated news event programming, again increasing the amount of
election-related information availabie 10 the public.

N 26.  Although the Commission has appropriately relied on broadcaster discretion, we
nevertheless retain an obligation 10 ensure that there exist reasonsble safeguards against
broadcaster favoritism. As discussed below, we conclude that, consistent with the primciples
established in our prior decisions, the proposals under consideration are within the statutory
exemption for on-the-spot coverage of a bona fide news event. Hence, the programs are not

subject to the equal opportunuties requirement in Section 315 of the Act.

» g
M King 6 FCC Rcd at 5000.
214
Y 4
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27.  Eox Proposal. We agree with the majority of commenters and en banc panelists
that the back-to-back election eve appearances fall squarely within the Commission's King
decision and are exempt as on-the-spot coverage of a bona fide news event. First. it is clear that
these are bona fide news events. As we observed in King, appearances by major presidential
candidates, "by any reasonable standard, are news 'cvents,’” provided that sufficient structural
safeguards against broadcaster favoritism are in place. Furthermore, Geller established that the
"on-the-spot” element of the news event exemption is not lost when programming is taped and
shown at some later date as long as the broadcast is of a "reasonably recent event.” Thus, Fox's
proposed election-eve broadcast of back-to-back appearances satisfies the first prong of our
analysis.

28. With respect to the second prong of our analysis -- whether the broadcaster is
exercising good faith judgment that the event is newsworthy -- 1t is also clear that Fox has met
the test enunciated in King. There is no evidence of intent 10 advance a particular candidacy .
The election eve statements are identical to the back-to-back programming approved in King with
the added safeguard that each candidate’s statement would respond to the same question. The
candidates who would be offered time would be those selected by the Commission on Presidential
Debates for inclusion in the debstes it sponsors. While we do not require a broadcaster to defer
selection of candidates to independent third parties in order to demonstrate good faith, doing so
adds a greater level of assurance of good faith by minimizing the potential for broadcaster abuse
in the selection of candidates. The World Workers Party argues that exclusion from the news
prevents third-party candidates from gaining sufficient public support to wasrant their being
deemed newsworthy. However, through the news exemptions, Congress intended 10 do no more
than ensure that broadcasters are not inhibited from covering newsworthy events.

29.  The one-minute position statements are also exempt as on-the-spot coverage of
bona fide news events. Amumdxelecnmmho.dmmbydum
presidential candidates are, consistent with the Commission's reasoning in King, reasomsbly
viewed as news events, provided safeguards against favoritism are built imeo the format. Also
consistent with Geller, the tape deiny does not present an impediment 1 the “on-the-spot” clement
of the exemption. Furthermore, we agree with the comments of Henry Geller that in light of
Fox's plan to presest a series of candidese statements in respomse %0 identical questions abowt
important campaign issues, these statements can ressonsbly be trested as exempt “mini-debates™
in that the public will be exposed to the differing views of each candidate on identical important
campaign questions. As with reliance on independent third parties for candidate seiection, we
do not require that a broadcaster pose questions to candidates, but doing 30 heips demonstrate that
a broadcaster is exercising good faith news judgment.

30.  Further, aithough Fox's format for the one-minute statements does not envision
back-20-back presentation, it does imcorporste other safeguards. King did not sequire
Mmomwbebuk-to-bnkwmdnpodfudtmmhhmm
comemplaledtheneedwcluﬁymﬁmlemlmouacue-by-ﬂsm,ny«km
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that would suffice.** Fox's pledge to air the statements during comparable time periods will serve
the same essential purpose as back-to-back statements by ensunng that the candidates have
roughly equal access to viewers. Further, the questions to be answered during the statements are
to be formulated by independent nonpartisan organizations. This element of Fox's format lends
an additional assurance that Fox's proposed programming is not designed to favor any candidate
in the same way as the decision to defer to the Commission on Presidential Debates for its
candidate selections. Finally, we do not believe (hat the short length of each statement affects
the bona fides of the programming. The legislative history is silent on the issue of whether
Congress envisioned a minimum length for a news program, and we see no reason to impose

* These programs are also distinguishable from political adverusing. The candidates must
appear throughout the broadcast and are not permitted to edit or utilize other post-taping
production techniques. The presence of these structural safeguards satisfies us that Fox does not
intend to favor one candidate over another.

- 31. PBS Proposal. We similarly find that PBS’s proposal qualifies for a news event
exemption. The Commission has stated that statements by the major candidates for President are
"by any reasonable standard ‘news events’" provided adequate safeguards against favoritism are
N implemented. As stated above, a licensee is not required to ask questions of candidates or to

arrange for third parties to do so. Though PBS’s programming will not be aired live, Geller

makes clear that the rebroadcast of any “reasonably recent event” suffices for the purpose of
o being "on-the-spot." Consequently, we find that PBS’s proposal involves a bona fide news event
satisfying the first prong of our analysis.

vy 32.  Nor is there any basis to question the good faith news judgment of PBS with
respect to its decision to broadcast the event. PBS's format includes reasonable safeguards. First,
PBS states that it will select the candidates for inclusion in its programming based upon objective
D criteria such as national polling data, or as in Fox's proposal, by reference to those candidates
selected by the Commission on Presidential Debates. Further, the statements will be equal in
length and aired at the same time cach day. While airing the spots at the same time of day is not
™ a requirement, it is a significant safeguard against the potential for broadcaster favoritism. Thus,
we find that PBS has satisfied the second prong of our analysis — that the decision to broadcast
the event is the result of good faith news judgment, not an intention to favor one candidate over

* In King, 6 FCC Rcd at 5000, n.4, we stated:

We emphasize here that the balanced nature of the program.format, which includes

structurai safeguards for objective news coverage of political candidates, is critical to our
, assessment of the bona fides of a news event under Section 315(a)4) in this case. We
: will carefully scrutinize any future requests for exemption pursuant 10 these standards.
To the extent there is need for further clarification of the kind of objective structural
criteria we might consider in allowing an exemption under Section 315(a)4) in any future
cases, we shall address such matters on a case-by-case basis.

¥ 1n Sjiver King Brosdcasting Company. 3 FCC Red 2819 (MMB |m).mcmuummulnu
8 program ofl-t%mmuuthnmmmubomﬁdcmsmuvmm

13
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another.

33 ABC Proposal Last. we find ABC's proposed one-hour prime-time “live
unrestricted event” to be exempt under King. As is the case with debates. discussion between or
among the major presidential candidates during the final week of the campaign is reasonably
viewed as a bona fide news event. Furthermore. ABC has indicated that its programming would
be aired live, which 1s not required in light of Geller, but adds to the event's newsworthiness.
In fact, as ABC points out, its proposal is somewhat similar to a debate format which we
exempted twenty years ago in Aspen and subsequently permitted broadcasters to sponsor in
Geller. Consequently, ABC's proposal satisfies the first prong of our analysis.

34.  With respect to the second prong, there is no indication that ABC’s news

Judgments will not be bona fide. ABC asserts that it will employ objective criteria in selecting

the candidates, considering polling results. the number of states in which a candidate has achieved

3 ballot status, and the extent to which a candidate has engaged in 2 nationwide campaign. As we
pointed out above, a licensee is not required to delegate the selection of the candidates to a third
party as long as its own criteria for candidate selection is reasonable. We find that the criteria
~ that ABC has committed to use for candidate selection meets this standard and that ABC's
decision to broadcast the event is not intended to favor one candidate over another.

V. OTHER MATTERS

) 3s. As discussed above, and in accordance with congressional intent, we have flexibly
construed the statutory exemption for on-the-spot coverage of bona fide news events. However,
L we are unwilling to abandon completely our review of programming formats as proposed by ABC
B} and CBS. Had Congress intended that the Commission take such an approach, it would have
been unnecessary to enumerate the four exemption formats of Section 315(a). Moreover, we do
not believe that review of program formats to determine exempt status impedes broadcasters in
o N providing election-related information to the public. Our interpretations of the exemptions have

allowed broadcassers substantial discretion and flexibility s formulase formats they believe will
provide for a more informed electorate. :

36.  Wealso decline in this proceeding to adopt MAP's suggestion that the Commaission
redefine the term "legally qualified candidate.” This term is used in determining those candidates
entitled to equal opportunities under Section 315 and to reasonable access pursuant to Section
312(a)7).* In this proceeding, we are asked t0 determine whether a licensee can reasonsbly

consider certain appearances by candidates it deems newsworthy as news events exempt from
equal opportunities requirements. To do so, we need not reach the question of whether the
candidates are "legally qualified.” Moreover, to the extent that MAP believes that reducing the
number of legally qualified candidates will alleviate the necessity for expanding the news

» Section 312(a)7) provides that brosdcast stations must m&wn&nv“ﬁﬂm
of time to candidmes for federal elective office. 47 U.S.C. s.:uclslxlxn o
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exemptions, we note that the definition of “legally qualified candidate” is codified in our rules
(see 47 C.F R. § 73.1940) and. as such, any change thereto must be considered in the context of’
a rule making proceeding.

L ¥ £ A number of commenters voiced concern that a favorable ruling on the Fox request
would risk a greater potential for broadcaster favontism at the local level While the Commission
has speculated that the potenual for favontism may be less in “prominent” elections, particularly
presidential campaigns,’’ we have not limited our news exemption rulings only 1o the presidential
level. However, the proposals and the record before us involve coverage only of the presidential
election and thus do not directly implicate other elections As discussed above. in King the
Commusston stated that 1t would review future requests, on a case-by-case basis, 10 determine
whether particular formats in particular contexts are consistent with the statute. Accordingly,
should requests for exemptions regarding elections below the presidency be made. each will be
considered consistent with the principles set out in today ‘s decision. taking account of differences
In contexl. as appropnate.

V. CONCLUSION

58. We believe that our decision today implements Congress’s intent in enacting the
news exemptions by allowing broadcasters 1o inform the public about election-related news while

ensuring that candidates are treated fairly. Accordingly, IT IS ORDERED that the programming
proposals presented to the Commission by Fox, PBS and ABC ARE DECLARED EXEMPT
under Section 315(a)X4) of the Communucations Act from the equal opportunities requirements.

@)

FEDERAL COMMUNICATIONS COMMISSION

William F. Caton
Acting Secretary

” In Aspen, for example, the Commussion stated that “realistically the likeliliobd of broadcaster sbuse is remote
in the coverage of more prominent polincal users . .~ 55 FCC 2d at 707. The Commissios in Kigg similarty
reasoned that [wjhere both of the major opposing candidates for President are sservicwed pursuant 10 88 anbiased
format. the potential for favonusm in coverage is even more remote * Id. st 5000, quoting the Commission in

15
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APPENDIX A

LIST OF COMMENTERS

Benjamin Barber, Director of the Walt Whitman Center for the Culture and Politics of
Democracy, Rutgers University

The Benton Foundation

Capnal Cities’ ABC, Inc. ("ABC")

CBS Inc.

Committee for the Study of the American Electorate ("CASE™)

Common Cause

<y Jan Crawford Communications

‘ Frank J. Fahrenkopf, Jr. and Charles T. Manatt

— Henry Geller

- The Robert Wood Johnson Foundation - Healthy Nations Program

Committee to Reverse the Accelerating Global Economic and Strategic Crisis: A LaRouche

i Exploratory Committee ("The LaRouche Committee’)

A Media Access Project ("MAP")

Michael Meyerson, Professor of Law, University of Baltimore School of Law

2 National Association of Broadcasters ("NAB")
. National Broadcasting Company ("NBC")
US Department of Commerce/NTIA (as delivered by Larry Irving, the Assistant Secretary for
= Communications and Information) ("NTIA")
i Natural Law Party
Norman Omstein, American Enterprise Institute
2 People for the American Way
SN Public Broadcasting Service ("PBS")
Paul Taylor, The Free TV for Straight Talk Coslition
Daniel Walker
Woodstock Theological Center, Georgetown Usiversity
Workers World Party Presidential Campeign Committee
Window To The Worid Commmunications, Inc. ("WTTW")
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APPENDIX B

PARTICIPANTS IN JUNE 28, 1995 EN BANC HEARING

United States Senators Biil Bradley and John McCain appeared and made statements.

The following witnesses appeared and participated on the panel:

Rupert Murdoch, Chairman and CEO, Fox Broadcasting Compeny
Paul Taylor, Executive Director, The Free TV for Straight Talk Coalition
Timothy B. Dyk, Jones Day Reavis & Pogue (on behalf of Natl. Assn. of Broadcasters)
Frank J. Fahrenkopf. Jr., Former Chairman. Republican National Committee
'_ Charles T. Manatt, Former Chairman, Democratic National Committee
O\ Dr. John Hagelin. Presidential Candidate, Natural Law Party
Norman J. Omstein, Resident Scholar, American Enterprise Institute
Andrew J. Schwartzman, Executive Director, Media Access Project
QO John K. Andrews, Jr., Managing Director, TCl News
§ Michael 1. Meyerson, Professor, Univ. of Baltimore Law School
William J. McCarter, President, WTTW(TV), Chicago, Illinois
3 Kathleen Hall Jamieson, Dean, Annenberg School, University of Pennsylvania
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dunig the campaign to obtain significant pubiic suppen

14. Concemn over the possibility of broadcas:er favonusm was also voiced by a number
of commenters who support Fox's request. and they stress the importance of the Commission s
emphasis on safeguards against abuse. For exampie. Professor Michael Meyerson expressed
concern that broadcaster faventism may more readiy occur in local races where muluple
candidacies and parochial concerns abound. Consequently, he urges the Commission to be careful
in 1its considerauon of the Fox request to assess the potential impact of our ruling at the local
level. Most of the commenters. including Common Cause and NTIA. pointed out that the Fox
proposal contains adequate safeguards against possible broadcaster favontism, such as removing
itself from the selection of the parucipating candidates and the questions to be presented, as well
as ensuring that the one-minute statements air 1n periods of comparable audience share.

15.  CBS and ABC recommend tha: the Commission rule that programming which
broadcasters in good faith deem 10 be bona fide news coverage 1s exempt regardless of format.
— provided there are adequate safeguards against broadcaster favonusm They argue that the public
1s best served by giving broadcasters the freedom to employ a vanety of formats to cover and
present views of candidates for public office  These commenters thus suggest that the
Commission eliminate from its news exempuon analysis the determination of whether the
program at issue falls under one of the enumerated formats of Section 315(a). Henry Geller
states that the Commission shouid conunue granting exemptions as broadly as possible consistent

D with its wide discretion under the statute. However. ehminaung format considerations from
Section 315(a), Geller argues. must occur through congressional acnon. something he asserts the
Commussion should urge Congress to do WTTW states that it would be helpful for the
< Commussion to give specific gudance as to the permissible vanations of exemption formats.
- During his en banc tesumony. Timothy B. Dyk. on behalf of the NAB, voiced a similar concern
about the need for broadcasters o request Commussion rulings on a case-by-case basis.

o 16.  While supporung Fox's request. MAP strongly opposes further expanding the news
exemptions as suggested by ABC and CBS, arguing that the Commussion has already interpreted
the news exemptions 0o broadly Instead. MAP suggests that the Consnission consider changing
the definition of "legally qualified candidate™ contained in 1ts rules.’’ By more narrowty defining
a legally qualified candidate in the Commussion’s ruies. MAP argues. the Commission could at
least at the national level reduce the number of cand:dates enutled to equal opportunities without
having to assess the ments of parucular news programming. Under MAP's proposal. the
standards for the redefiniuon would include: support 1n independent opunion polls: signatures on

nominating petiions. amount of campaign contnbutions: and votes in prior clections. The

Only “legally qualified” candidates are afforded equal opporrumimies nghts under Section 315 of the
Communications Act. Section 73 1940 of the Comm:ssion’s rule defines a legally qualified candidate by reference
to whether a candidate has qualifiea for a piace on the baliot :n accordance with the law of the election jurnisdiction
or has made a substantial showing of candidacy A substant:a. showing invoives the traditionsl mdicia of an sctual
candidacy Such as the estabiishment of campagn headquaners. speech making, fund rassung. ooc. llhhl-hnl
context. 2 candsdate who has 50 qualified 1n at least 10 stases 13 decmed a candadose m oMl states. 47CJ
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Natural Law Party requests that the Commission make clear that all candidates achieving national
party status, as evidenced by qualifying for the ballot in states with a total of at least 270
clectoral votes and qualifving for matching funds from the Federal Elecion Commussion. should
be entitled to participate 1n Fox's programming.

III. DISCUSSION

A. Legal Background

17. We begin our analysis with a review of the statute. the iegislative history, and the
relevant precedent. Section 315 of the Act provides that if a broadcaster or origination
cablecaster’’ permuts a legally qualified candidate for public office to "use” a broadcast stanon
or cable television system.’’ it must afford equal opportunities to all legally qualified opponents
for the same office. In 1959, the Commuission ruled that the appearance of the incumbent Mayor

— of Chicago on a local newscast during his reelecuon campaign triggered equal opportunitics rigihts
_ for tus opponents. ln re Telegram to CBS. Inc. (Lar Dalv), 18 Rad. Reg. 238. recon. denjed, 26

o FCC 715 (1959). Congress, fearing that the ruling would inhibit news coverage of the political
. arena. within months enacted four news exemptions to the equal oppoctunities requirement:

O

1) bona fide newscast,
2) bona fide news interview,
X 3) bona fide news documentary (if the appearance of the candidate 1s incidental o

’ the presentation of the subject or subjects covered by the news documnentary); and
< 4) on-the-spot coverage of bona fide news events (inciuding but not himised to political
conventions and activities incidental thereto).

- 47 U.S.C. Secuon 315(a)1)-(4).

18.  Ratherthan specifically enumerating the characteristics of the programming formats
intended to be covered by the exemptions, Congress lefl it 10 the Commission w0 interpret the full
scope of the exemptions. Sgg S. Rep. No. 1539, 86th Cong., 2d Sess. 2 (1960). The legisiative
history evidences Congress's recognition that the exempuons defied clear formst characterzations
and that the Commission was to have broad discretion to interpret them:

It is difficult to define with precision what i1s 2 newscast, news igerview, ncws

> For purposes of applying the equal opportenitres requirement, Sectiom 315(c) defimes 'h‘—_'
as including cable television systems. In implementing this provision. the Cemmessan has appliod Section 315 ealy
1o a cable system's ongination cablecasting, defined as programming over whach t exsrcises exclusive canwol 47

C F R Section 76 S(p)

"' In general. a use 1s any "positive” identfied or Mﬁbhwdaw** This
cxcludes disparaging depsctions by Opponents or third-pany adversanss. mm :
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documentary. or on the spot coverage of news events. .  That is why the
commuttee in adopting the ianguage of the proposed legislation carefully gave the
Federal Communications Commission full flexibility and complete discretion to
examine tke facts 1n each complaint which may be filed with the Commission.

In this way thc Commuission will be able to determine on the facts submitted
in each case whether a newscast. news interview, news documentary. {or] on the
spot coverage of a news event . . . i1s bona fide or a "use" of the facilities
requiring equal opportunities.

S. Rep No 562, 86th Cong.. st Sess. 12 (1959). Furthermore, as the U S. Court of Appeals
for the D.C. Circuit observed in Chisholm v _FCC, $38 F.2d 349, 358 (D.C. Cir. 1976), Congress
came to the realization that the nouion of absolute equality for all competing candidates, first
envisioned when Section 315 was enacted in 1934, would have to give way to two other
noteworthy objectives:

First. the nght of the public to be informed through broadcasts of political events;
N and

Second. the discreuon of the broadcaster to be selective with respect to the
broadcasting of such events.

_LM myv F sum at 358, quounsﬂsmmmﬁzhus&mnmm_tmm

gmm;rc_ 86th ('ong Ist Scss at l -2 (1959) (Comments of Clmrmnn Hams) Wlth respect

to Congress's intent to facilitate greater news coverage of the political process. the court in
- Chisholm v. FCC also observed that "the basic purpose” of the news exemptions is “(tjo enable
what has become the most important medium of political information to give the news conceming
political races to the greatest number of citizens. and to make 1t possible to cover the political
news o the fullest degree "'* Thus. the Commission was faced with the formidable task of
kN implementing Congress's intention to strike a balance between faimess to the candidates and
greater broadcast coverage of elections.

19. Initially, the Commission interpreted the exemptions narrowly. Over the last
twenty vears, however, the Commission has interpreted the exemptions to allow for more diverse
kinds of news programming. particularly with respect to the bona fide news interview and on-the-
spot coverage of bona fide news event exempuions. In recognition of Congress’ primary goal in
enacting the exemptions -- to facilitate a better informed electorate through greater news coverage
of the political process -- the Commussion has accorded greater deference to a licensee’s good
faith news judgment. The following discussion outlines the interpretive evolution reflected in the
rulings most pertinent to the i1ssues raised by the insiant requests.

* Chisholm v. FCC, mugra, af 336. quoting 105 Cong. Rec. 14451 (1959) (remarks of Sem. e
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B. On-The-Spot Coverage of a Bona Fide News Event

20 The Commission narrowly construed the news event exemption until its 1975
decision in Aspen Insutute. 55 FCC 2d 697 (1975). aff d sub nom . Chisholm v. FCC. supra.
cent denied. <29 U'S 890 (1976) (Aspen). when the Commussion reversed earlier rulings that had
denicd requests to treat debates and press conferences as exempt bona fide news events. In
Asper. The Commussion reevaluated 1ts reading of the statute and legislative hstory, concluding
that:

(t]here 1s no indication that Congress intended the Commission to take an unduly
restrictive approach which would discourage news coverage of political activities
of candicates Rather. Congress intended that the Commission would determine
whether the broadcaster 1n such cases had made reasonable news judgments as to
the newsworthiness of certain events and of individual candidacies and had

s afforded major candidates broadcast coverage. .. In some circumstances this
— might logically entail exclusion of certain programs from within an exemption,
- such as programs designed for the specific advantage of a candidate, or those

which are patently not bona fide news. It would not in our view extend to a
restrictive appiicaion as to certain categories of events simply because the
candidate’s appearance is the central aspect of the event.

Aspen at 705 Thus. the Commussion determined that it could be flexible in evaluating whether
a format was reasonably within the news event exemption and that, in the absence of bad faith,
1t should defer 10 a broadcaster’s good faith news judgment in deciding to broadcast an event.

21 In Aspen. the Commission also adopted a two-part test for analyzing whether a

program shouid be considered bona fide news event programming. First, it determined whether

p the format of the program reasonably fit within the news event exemption category and, second.
it assessed whether the decision to carry a particular event was the result of good faith news
judgment and not based on partisan purposes.'’ Afier deciding that debates and press conferences
could reasonably fit the news event exemption under the first prong of the test, the Commission
decided that. under the second prong, it could, when certain safeguards were present, defer to a
broadcaster's good faith news judgment in deciding to broadcast an "evemt.” With respect to
candidate debates. the Commussion ruled that. to de considered an exempt news cvent, a debate

" In Kenpedy for President Communies (Kennedy). 77 FCC 2d 965, 968-69. aff'd sub som. Kasmedy for
President Commuues v FCC, 636 F.2d 417 (D.C Cir. 1980), the Commission fursher clarified Aspgn and
emphasized that in making the analysis of whether a program 15 exempt. the Commission will first “dstermine
whather 3 particular scenano falls withm one of the classes of appearance exempt under Section 315(a)(144).” |d
2969 Second. the Commission will explore “whethera pmnculubrmdcmwhmhnclmdwﬂmed
using a broadcaster s good farth news judgment.” Id The second aspect of this analysrs places considerable reliance
on the exercise of a broadcaster's discretion 10 determine “newsworthiness” once o is determined an news

1y =2 event is mvolved Thus. “absemt evidence of the brosdcaster’s intent to advance & m
aewsworthiness of an evemt 1s left to the reasonable news judgment of the professionsls.”

13 CC. 636 F.2d & 427
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must be sponsored by a non-broadcaster third party. such as the [.eague of Women Voters. must
be aired 1n 1ts entirety, and must be aired hive Press conferences also were required to be aired
live and in their entirety to quahify for the exemption.

g |

22. In Henrv Geller, 95 FCC 2d 1236. aff d sub nom.. [¢ague of Women Voters v
ECC, 731 F.2d 995 (D.C. Cir. 1983) (Geller), the Commussion held that its decision in Aspen
had. in some respects. been unnecessarily restricuve. Applying the two-prong test. it therefore
allowed broadcasters to sponsor and air debates from their own studios and to tape and air a
“reasonably recent event.” The Commission reasoned that. although there was a chance that
according broadcasters additional freedom and flexibility in their news programming might result
1n an occasional abuse. Congress clearly had accepted that risk in order to foster a more informed
electorate.’® The Commission explained that the common denominator of all exempt
programming was bona fide news value and that the idenuty of a debate sponsor should not affect
the bona fides of the programming. Similarly, Gelier eliminated the so-called "one-day rule,”
which had required that the broadcast be nearly contemporaneous with the event covered. The
Commission reasoned that a broadcaster’'s good faith determination to delay or rebroadcast a
newsworthy debate later than the day after the event in order 10 maximize audience potential did
not destroy its “"on-the-spot” nature and furthered, to an even greater degree, Congress's goal of
increasing the presentation of political campaign news. Accordingly, the Commission determined
that the “rule-of-thumb” on the timing of an exempt news event program should be that the
program encompasses news reports of any “reasonably recent event.” so long as intended in good
faith by the broadcaster to inform the public and not intended to favor or disfavor any
candidate."’

23, In its 1991 decision in King, the Commission further expanded the Section
315(a)(4) exempuon by granting a request for a broadcaster-initiated news event involving
appearances alone. with no journalistic or other interacton with the candidates. The
Commuission reasoned that "candidate presentations, in which the major nominees for the highest
office in the land set forth in speeches ‘their essental campaign messages to the Amencan
people’ reasonably may be viewed as ncws 'events’ subject to broadcast coverage within the
meaning” of Section 315(a¥4)."” It thus concluded that “the mere fact that the presentations

° See Geller at 1244
' 1

‘' The first program tn the senes proposed by the licensee consisted of a one-hour taped program in which the
fwo major party nominees for President would be allocated 30 mmutes cach to set forth their respective campaign
messages without the involvement of journalists or any interaction berween the candidates. The order of appearance
would be reversed in a similar one-hour broadcast at the end of the senes The licensee indicated that there would
be one. possibly twa. broadcasts in between the opening and closing programs, which would consist of separate
45-minute interviews with each of the two candidates. combined into 90-minute programs. The series would be made
available to broadcast stations and cable systems for ainng no later than one week after taping.

' 1d. at 4999.
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allow the candidates to present their views 1n the most favorable light. without spontaneous
interaction with the press or opposing candidates. does not preclude application of the news
exemption."*

24 The Commission emphasized as critical to its decision the need for structural
safeguards to avoid the possibility of abuse. such as the back-to-back appearances by opposing
candidates. which the licensee 1n King included as part of its proposed format.*' The
Commission also reasoned, as it had in Geller, that, on balance. Congress’s goal of fostering
greater news coverage of the political process outweighed any increased possibility of abuse.?
Finally, the Commission stressed in King that the exclusion of third-party candidates whose
"significance” can be established by objective criteria such as polling results. would raise
questions about the bona fides of the programmmg.”

C. Legal Apalysis of Pending Proposals

= 23 As explained above, since the Aspen decision more than twenty years ago, the
~. Commission’s interpretations of the news event exemption have accorded broadcasters significant
discretion in the formulation of innovative news programming formats and in the overall exercise
of their good faith news judgment. These decisions have served to promote the central objective

A underlying the Section 315 exemptions. They are fully consistent with congressional intent to
permit increased broadcaster discretion. and to encourage greater coverage of political news, in

) a context in which “"the Commission has been granted greater than normal discretion.” Chigholm
. v. FCC, 538 F.2d at 364. According to a number of commenters, allowing broadcasters to
sponsor and air debates from their own studios and to present those debates live or on a

< reasonably tape-delayed basis in Geller has increased the number of such events and the public
has clearly benefited. Likewise. the decision in King to allow for more innovation has increased
the amount of broadcaster-initiated news event programming, again increasing the amount of
election-related information available to the public.

26.  Although the Commission has appropriately relied on broadcaster discretion, we
nevertheless retain an obligation 1o ensure that there exist reasonable safeguards against
broadcaster favoritism. As discussed below, we conclude that. consistent with the principles
established in our prior decisions, the proposals under consideration are within the statutory
exempuion for on-the-spot coverage of a bona fide news event. Hence, the programs are not
subject 1o the equal opporturuties requirement in Section 315 of the Act.

lﬂu

*' King, 6 FCC Rcd at 5000.

2 m
0 u
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27.  FEox Proposal. We agree with the majority of commenters and en banc panelists
that the back-to-back election eve appearances fall squarely within the Commission's King
decision and are exempt as on-the-spot coverage of a bona fide news event. First. it is clear that
these are bona fide news events. As we observed in King, appearances by major presidential
candidates, "by any reasonable standard, are news 'events,”" provided that sufficient structural
safeguards against broadcaster favoritism are in place. Furthermore, Geller established that the
"on-the-spot” element of the news event exemption is not lost when programming is taped and
shown at some later date as long as the broadcast is of a "reasonably recent event.” Thus, Fox's

proposed election-eve broadcast of back-to-back appearances sausfies the first prong of our
analysis.

28.  With respect to the second prong of our analysis -- whether the broadcaster is
exercising good faith judgment that the event is newsworthy -- 1t is also clear that Fox has met
the test enunciated in King. There is no evidence of intent to advance a particular candidacy .
The election eve statements are identical to the back-to-back programming approved in King with
the added safeguard that each candidate’s statement would respond to the same question. The
candidates who would be offered time would be those selected by the Commission on Presidential
Debates for inclusion in the debates it sponsors. While we do not require a broadcaster to defer
selection of candidates to independent third parties in order to demonstrate good faith, doing so
adds a greater level of assurance of good faith by minimizing the potential for broadcaster abuse
in the selection of candidates. The World Workers Party argues that exclusion from the news
prevents third-party candidates from gaining sufficieat public support w0 warrant their being
deemed newsworthy. However, through the news exemptions, Congress imended to do no more
than ensure that broadcasters are not inhibited from covering newsworthy events.

29.  The one-minute position statements are also exempt as on-the-spot coverage of
bona fide news events. Again, as in the clection eve broadcast, statements by the major
presidential candidates are, consistent with the Commission’s reasoning in King, ressonably
viewed as news cvents. provided safeguards against favoritism are built into the format. Also
consistent with Geller, the tape delay does not present an impediment to the "on-the-spot” element
of the exemption. Furthermore, we agree with the comments of Henry Geller that i light of
Fox's plan to present a series of candidate statements in response to identical questions about
important campaign issues, these siatements can reasonably be trested as exempt “mini-debates”
in that the public will be exposed to the differing views of each candidate on identical important
campaign questions. As with reliance on independent third perties for candidae selection, we
bmmmmﬂm:hwcmamqmmwmmmnwmm
a broadcaster is exercising good faith news judgment.

30.  Further. although Fox's format for the one-minute statements does not envision
back-:0-back presentation, it does incorporate other safeguards. King did net require
presentations to be back-to-back to meet the good faith test; rather, the Commission explicitly
mmplawdtheneedtoclmfymfummlmgs,onacneby-cmhus.uyohm
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that would suffice.”™ Fox's pledge to air the statements during comparable time periods will serve
the same essential purpose as back-to-back statements by ensuring that the candidates have
roughly equal access to viewers. Further. the questions 1o be answered during the statements are
to be formulated by independent nonparusan organizations. This element of Fox's format lends
an additional assurance that Fox’s proposed programming 1s not designed to favor any candidate
in the same way as the decision to defer to the Commission on Presidential Debates for its
candidate selections. Finally, we do not believe that the short length of each statement affects
the bona fides of the programming. The legislative history 1s silent on the 1ssue of whether
Congress envisioned 2 minimum length for a news program, and we see no rcason to impose
one.”* These programs are also distinguishable from poliical adverusing. The candidates must
appear throughout the broadcast and are not permitted to edit or unlize other post-taping
production techniques. The presence of these structural safeguards sausfies us that Fox does not
intend to tavor one candidate over another.

31 PBS Proposal. We similarly find that PBS’s proposal qualifies for a news event
- exemption. The Commuission has stated that statements by the major candidates for President are
"by any reasonable standard ‘'news events'" provided adequate safeguards against favoritism are
implemented. As stated above, a licensee 1s not required to ask questions of candidates or to0
-8 arrange for third parties to do so. Though PBS’s programming will not be aired live, Geller
makes clear that the rebroadcast of any "reasonably recent event™ suffices for the purpose of
being "on-the-spot.” Consequently, we find that PBS’s proposal involves a bona fide news event
satisfying the first prong of our analysis.

32.  Nor is there any basis to question the good faith news judgment of PBS with
Rl respect to its decision to broadcast the event. PBS’s format includes reasonable safeguards. First.

PBS states that 1t will seiect the candidates for inclusion in its programming based upon objective
cntena such as national polling data, or as in Fox's proposal. by reference to those candidates
9 selected by the Commuission on Presidenual Debates. Further, the statements will be equal in
length and aired at the same time cach day. While airing the spots at the same ume of day is not
a requirement, it is a significant safeguard against the potential for broadcaster favoritism. Thus,
we find that PBS has sausfied the second prong of our analysis -- that the decision to broadcast
the event is the result of good faith news judgment, not an intention to favor one candidate over

* In King, 6 FCC Rcd at S000, n.4, we stated.

We emphasize here that the balanced nawure of the program format, which includes
structural safeguards for objective news coverage of political candidstes, 1s cntical 10 ous
assessment of the bona fides of a news event under Section 315(a)4) n this case. We
will carefully scrutinize any future requests for exemption pursuant 1o these standasds.
To the extent there 1s need for further clanfication of the kind of objective structural
critena we might consider in allowing an exemption under Section 315(a)4) in any future
cases. we shall address such matners on a case-by-case basis

* In §ylver King Brosdcasing Company. 3 FCC Rcd 2819 (MMB 1988), the Mass Media Buress that
a program of 3-4'4 munute duraion was exempt s boma fide news inerview programming. ‘
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another.

33 ABC Proposal. Last. we find ABC's proposed one-hour prime-time “live
unrestricted event” to be exempt under King. As 1s the case with debates. discussion between or
among the major presidenuial candidates during the final week of the campaign is reasonably
viewed as a bona fide news event Furthermore. ABC has indicated that its programming would
be aired live, which 1s not required in light of Geller, but adds 1o the event's newsworthiness.
In fact, as ABC points out. its proposal is somewhat similar to a debate format which we
exempted twenty vears ago in Aspen and subsequently permitted broadcasters to sponsor in
Geller. Consequently, ABC's proposal satisfies the first prong of our analysis.

34.  With respect to the second prong, there is no indication that ABC's news
judgments will not be bona fide. ABC asserts that it will employ objective criteria in selecting
the candidates. considering polling results. the number of states in which a candidate has achueved

) ballot status. and the extent to which a candidate has engaged in a nationwide campaign. As we
o pointed out above, a licensee is not required to delegate the selection of the candidates to a third

party as long as its own criteria for candidate selection is reasonable. We find that the cnteria
N that ABC has committed to use for candidate selecion meets this standard and that ABC's

decision to broadcast the event is not intended to favor one candidate over another.

IV. OTHER MATTERS

) 35.  Asdiscussed above. and in accordance with congressional intent, we have flexibly
< construed the statutory exemption for on-the-spot coverage of bona fide news events. However,
we are unwilling to abandon completely our review of programming formats as proposed by ABC

’ and CBS. Had Congress intended that the Commussion take such an approach, it would have
") been unnecessary to enumerate the four exemption formats of Section 315(a). Moreover, we do
‘ not believe that review of program formats to determine exempt status impedes broadcasters in
ot providing election-related information to the public. Our interpretations of the exemptions have

allowed broadcasters substantial discretion and flexibility to formulae formats they believe will
provide for a more informed electorate.

36.  We also decline in this proceeding to adopt MAP’s suggestion that the Commission
redefine the term “legally qualified candidate.” This term is used in determining those candidates
entitled to equal opportunities under Section 315 and to reasonable access pursuant 10 Section
312(aX7).®* In this proceeding, we are asked to determine whether a licensee can reasonably
consider certain appearances by candidates it deems newsworthy as news events exempt from
equal opportunities requirements. To do so. we need not reach the question of whether the
candidates are "legally qualified.” Moreover. to the extent that MAP belicves that reducing the
number of legally qualified candidates will alleviate the necessity for expanding the news

™ Section 3 12(a)(7) provides that broadcast stations must provide or make available for
of time 10 candidates for federal elective office. 47 U.S.C. Section 312(a)7). .
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exemptions, we note that the defimition of "legally quahified candidate” i1s codified in our rules
(see 47 C.F R. § 73.1940) and. as such, any change thereto must be considered in the context of
a rule making proceeding.

37 A number of commenters voiced concern that a favorable ruling on the Fox request
wouid risk a greater potental for broadcaster favoritism at the local level  While the Commussion
has speculated that the potential for favoritism may be less in “prominent” elections, particularly
presidential campaigns,”’ we have not limited our news exemption rulings only to the presidential
ievel. However, the proposals and the record before us involve coverage only of the presidential
clection and thus do not directly implicate other elections. As discussed above. in King the
Commuission stated that 1t would review future requests, on a case-by-case basis. o determine
whether particular formats in particular contexts are consistent with the statute. Accordingly.
should requests for exemptions regarding elections below the presidency be made. cach will be
considered consistent with the principles set out in today s decision. taking account of differences
In context. as appropriate

V. CONCLUSION

- 38. We believe that our decision today implements Congress's intent 1n enacting the
- news exemptions by allowing broadcasters to inform the public about election-related news while
3 ensuring that candidates are treated fairly. Accordingly. IT IS ORDERED that the programming

proposals presented to the Commussion by Fox, PBS and ABC ARE DECLARED EXEMPT
under Section 315(a)(4) of the Communucations Act from the equal opportunitics requirements.

FEDERAL COMMUNICATIONS COMMISSION

William F. Caton
Acting Secretary

" In Aspen, for example. the Commission stated that “realisticaily the likelihood of broadcaster abuse is remote
in the coverage of more prominent political users " $5 FCC 2d at 707 The Commission in Kiag similarly
reasoned that [w]here both of the major opposing candidates for President are interviewed pursuant 10 a8 unbiased
format. the potential for favonusm in coverage 1s even more remote * |d. at 5000, quoting the Cm n

Aapen.
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APPENDIX A

LIST OF COMMENTERS

Benjamin Barber. Director of the Walt Whitman Center for the Culture and Poliucs of
Democracy, Rutgers University

The Benton Foundation

Capual Citues/ABC, Inc. ("ABC")

CBS Inc.

Commirtee for the Study ot the American Electorate ("CASE™)

Common Cause

N Jan Crawford Communicauons

Frank J. Fahrenkopf, Jr. and Charles T. Manant

Henry Geller

N The Robert Wood Johnson Foundation - Healthy Nations Program
Committee to Reverse the Accelerating Global Economic and Strategic Crisis: A LaRouche

Exploratory Committee ("The LaRouche Committee’)

O Media Access Project ("MAP")

Michael Meyerson, Professor of Law, University of Baltimore School of Law

National Association of Broadcasters ("NAB")

3 Natonal Broadcasting Company ("NBC")

US Department of Commerce/NTIA (as delivered by Larry irving, the Assistant Secretary for

Communications and Information) ("NTIA")

o Natural Law Party

Norman Omstein. American Enterprise Institute

People for the Amerncan Way

o 8 Public Broadcasting Service ("PBS")

: Paul Taylor, The Free TV for Straight Talk Coslition
Daniel Walker
Woodstock Theological Center, Georgetown University
Workers World Party Presidential Campaign Commaittee

Window To The World Communications, Inc. ("WTTW™)
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APPENDIX B

PARTICIPANTS IN JUNE 28, 1995 EN BANC HEARING

United States Senators Bill Bradley and John McCain appeared and made statements.

The following witnesses appeared and participated on the panel.

Rupert Murdoch, Chairman and CEO. Fox Broadcasting Company
Paul Taylor. Executive Director, The Free TV for Straight Talk Coalition

o2 Timothy B. Dyk. Jones Day Reavis & Pogue (on behalf of Natl. Assn. of Broadcasters)
o Frank J. Fahrenkopf. Jr., Former Chairman. Republican National Committee

Charles T. Manatt, Former Chairman, Democratic National Commirnee
N Dr. John Hagelin. Presidential Candidate, Natural Law Party

Norman J. Omstein, Resident Scholar, American Enterprise Institute
Andrew J. Schwartzman, Executive Director. Media Access Project
0 John K. Andrews, Jr., Managing Director, TCI News
» Michael 1. Meyerson, Professor, Univ. of Baltimore Law School
William J. McCanter, President, WTTW(TV), Chicago, Illinois
Kathleen Hall Jamieson, Dean, Annenberg School, University of Pennsylvania
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October 31, 1996

VIA HAND DELIVERY

Colleen T. Sealander, Esquire
N Office of the General Counsel
Central Enforcement Docket
Federal Election Commission
999 E Street, N.W.
Washington, D.C. 20463

Re: MUR 4451 -- Natural Law Party Complaint

Dear Ms. Sealander:

We submit this letter on behalf of the Commission on

- Presidential Debates ("CPD") in response to the Natural Law
/ Party’'s ("NLP") September 5, 1936 letter complaint ("NLP Letter
2 Complaint®) and Perot ‘96, Inc.’s ("Perot") September 19, 1996

letter complaint ("Perot Letter Complaint®"). The NLP and Perot
Letter Complaints raise virtually identical issues. Accordingly,
we address the Letter Complaints jointly herein.

The Letter Complaints were filed shortly in advance of the
CPD’s 1996 presidential debates by political organizations with a
decidedly partisan goal: to secure for their respective
presidential candidates an invitation to participate in CPD’'s
1996 debates. With this end in mind, each advances a highly
cramped reading of the Pederal Election Commission’s ("FEC")
regulations concerning the sponsorship of debates.

In brief, complainants’ principal conteantiocm is that the
provision in 11 C.F.R. § 110.13(c) that requires "staging
organizations® to use "objective criteria® to extend debate
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invitations mandates that such determinations be made based
solely on criteria that can be mechanically applied.
Complainants would read the rule to bar the exercise of any
judgment whatsoever by the staging organization, even if, as
here, the staging organization made its invitation decisions
pursuant to a published standard that (1) is capable of objective
application as to which rational minds would not differ, (2)
provides very substantial constraints on the staging
organization’s exercise of discretion, and (3) bears a close
relationship to the nonpartisan educational purposes of the
debates in question.

The construction complainants advance is unwarranted under
the plain language of the regulation, would render general
election presidential debates that include the leading candidates
highly unlikely, and would raise a host of serious legal issues.
As demonstrated below, neither the NLP nor Perot Letter Complaint
would support a finding that there is reason to believe that CPD
has violated the Federal Election Campaign Act of 1971, as
amended (the "Act") .3

I. BACKGROUND
A. The Commission on Presidential Debates

The 1984 presidential election campaign focused national
attention on the role of debates in the electoral process.
Specifically, although face-to-face debates between the leading
presidential candidates ultimately were held in 1984, they were
hastily arranged, virtually at the last minute, after an extended
period of sporadic negotiations between representatives of the

v In addition to the Letter Complaints, Perot and NLP also
filed, in September 1996, separate lawsuits in the United States
District Court for the District of Columbia against CPD and the
FEC pertaining to the subject matter at issue in the Letter
Complaints. Plaintiffs in those actions sought emergency
injunctive relief. The two lawsuits, which were consolidated by
the district court, have been dismissed, as described more fully
in the October 4, 1996 Opinion by the United States Court of
Appeals for the District of Columbia Circuit. Perot v, Fedapsl
i 'n, No. 96-5287 and
Comm’n, No. 96-5288 (D.C. Cir. Oct. 4, 1996) (attached as Exhibit
A)

0116624.02
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nominees of the Republicans and Democrats, President Ronald
Reagan, and former Vice-President Walter Mondale. The ultimate
decision to hold debates during the 1976 and 1980 general
election campaigns followed a similar flurry of eleventh-hour
negotiations among the leading candidates. In 1972, 1968 and
1964, such last-minute jockeying resulted in no presidential
debates at all during the general election campaign. Thus, the
1984 experience reinforced a mounting concern that, in any given
election, voters could be deprived of the opportunity to observe
the leading candidates for president debate each other.¥

Following the 1984 election, therefore, two distinguished
national organizations, the Georgetown University Center for
Strategic and International Studies and the Harvard University
Institute of Politics, conducted separate, detailed studies of
the presidential election process generally, and of the role of
debates in that process specifically. Declaration of Janet Brown
(hereinafter, "Brown Declaration®") (attached as Exhibit B), § 6.
The reports produced by these two independent inquiries found,
i r alja, that: (1) debates are an integral and enhancing part
of the process for selecting presidential candidates; (2)
American voters expect debates between the leading candidates for
president; and (3) debates among those candidates should become
institutionalized as a permanent part of the electoral process.
Both the Georgetown and Harvard reports recommended that the two
T major political parties endorse a mechanism designed to ensure,
to the greatest extent possible, that presidential debates

) between the leading candidates "be made a permanent part of the
electoral process."¥

- In response to the Harvard and Georgetown studies, the

. then-chairmen of the Democratic and Republican National
Committees jointly supported creation of the CPD. Id, 1 8. The
CPD was incorporated in the District of Columbia on February 19,
1987, as a private, not-for-profit corporation to “organize,

2/

See generally N. Minow & C. Sloan, For Great Debates 21-39

(1987) ; Commission on National Elections,

Electing the President:
A_Ex_ognm_f.szr_mgm 41-42 (R.E. Hunter ed. 1986); Swerdlow, Iha
i .. 1 Somet i tedar . i ¢ {dential

Debates in America, in Presidential Debates 19688 and Bevond 10-16
(J. Swerdlow ed. 1987).

3/

See N. Minow & C. Sloan, guypra note 1, at 45.

0116614 .01
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manage, produce, publicize and support debates for the candidates
for President of the United States." Id. 91 3, 9. The CPD Board
is jointly chaired by Frank J. Fahrenkopf, Jr., former chairman
of the Republican National Committee, and Paul G. Kirk, Jr.,
::rmer chairman of the Democratic National Committee.{ Id.

By 3L

CPD sponsored two presidential debates during the 1988
general election, jid. Y 20, and four debates during the 1992

s/ While Messrs. Kirk and Fahrenkopf served as chairmen of
the Democratic and Republican National Committees, respectively,
at the time the CPD was formed, they no longer do so. Brown
Declaration, § 8. The current chairs of the national party
committees do not sit on the CPD’s Board of Directors. Id. No
CPD board member is an officer of the Democratic or Republican
National Committees. Id. CPD receives no funding from the
government or any political party. Id. Y 4.

NLP’'s and Perot’s claims to the contrary notwithstanding,
CPD is pot controlled by the two major political parties nor has
it been operated for the purpose of strengthening the major
parties. While the CPD’s creation was enthusiastically supported
by the then-chairmen of the major parties, it was formed as a
separate and independent corporation. Before the CPD began its
operations in earnest, there were, as Perot notes, isolated
references to the CPD as a "bi-partisan" effort. See, e.49.,
Perot Letter Complaint at 2. In context, however, such
references spoke only to the efforts of the CPD‘’s founders to
ensure that it was not controlled by any one political party, not
an effort by the two major parties to control the CPD’s
operations or to exclude debate participation by non-major party
candidates in CPD-sponsored debates. Perhaps more importantly,
these isolated references ignore not only the undisputed efforts
of the CPD and its Advisory Committee to research and establish a
scrupulously non-partisan procedure for selecting debate
participants, gee infra, at 5-6, but also the well-settled law
that, for example, a taxpayer may engage in partisan activities
in one capacity and nevertheless maintain a § 501(c) (3) exemptiom

to engage in non-partisan activities in another. §Sge
Iaxation with Representation, 461 U.S. 540 (1983) (o zation

with dual structure could maintain § 501(c) (3) exemption for nomn-
partisan activities, even though it engaged in partisan lobbying
in a separate tax capacity).

9116614.601
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election, three between presidential candidates and one between
vice presidential candidates, jd. Y 26. In connection with the
1996 general election campaign, CPD sponsored two presidential
debates and one vice presidential debate. CPD’s debates have
been viewed by tens of millions of Americans, and have served a
valuable voter-education function. 1In addition, CPD has
undertaken a number of broad-based, nonpartisan voter education
projects designed to enhance the educational value of the debates
themselves. Id. { 38.

B. CPD’s Promulgation Of Objective Candidate Selection
Criteria

The specific voter education purpose of CPD’'s debates is
to bring before the American people, in a debate, the leading
candidates for the Presidency and Vice-Presidency. Brown
Declaration, § 36; Declaration of Richard Neustadt, { S
(hereinafter "Neustadt Declaration") (attached as Exhibit C). In
any given presidential election year, there are scores of
declared non-major party presidential candidates, including over
130 in 1996. Brown Declaration, § 37; Neustadt Declaration, { 9.
Accordingly, virtually from its inception, CPD recognized the
need to develop nonpartisan criteria to ensure that it identifies
all of the candidates in a particular election year who,
regardless of party affiliation and in light of the educational
goals of the CPD‘s debates, properly should be invited to
participate in those debates. Brown Declaration, { 13.

In 1987, to assist in the development of participant
selection criteria, CPD formed an Advisory Committee, comprised
of distinguished persons from various fields, including
individuals with no known affiliations with any major party.
Brown Declaration, § 15; Neustadt Declaration, § 4. After the
Advisory Committee completed its deliberations, the CPD Board of
Directors appointed a subcommittee of that group, headed by
Professor Richard Neustadt of Harvard University, to develop
specific nonpartisan criteria for the identification of
appropriate candidates to participate in CPD-sponsored debataes.
Brown Declaration, { 16; Neustadt Declaration, § 4.

In 1988, pursuant to the recommendations of that
committee, and consistent with its educational mission, CPD
determined that it would invite to participate in its debates any
non-major party candidate with a "realistic chance" of being
elected President or Vice President of the United States and
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adopted a series of indicators it would consider in applying that
standard. Brown Declaration, § 17; Neustadt Declaration, { 5.
Those criteria were applied in connection with the CPD’s
sponsorship of 1988 debates. Brown Declaration, 1Y 19-20;
Neustadt Declaration, 1Y 6, 8. Subsequently, CPD adopted and
applied these criteria again, with only minor changes, in
connection with the 1992 debates. Brown Declaration, 44 22-23;
Neustadt Declaration, 91 6, 8.%

3/ Amcng the background allegations in the Perot Letter
Complaint is an attack on aspects of the CPD’s sponsorship of
debates in 1988 and 1992. With respect to the 1988 debates, the
Perot Letter Complaint repeats baseless allegations that,
somehow, an agreement between the Bush and Dukakis campaigns
rendered the debates a fraud and a "hoodwinking of the American
public."” Perot Letter Complaint at 3. 1In fact, the 1988
debates, in which distinguished journalists including Jim Lehrer,
Peter Jennings, Bernard Shaw and Tom Brokaw participated, Brown
Declaration, § 21, were widely praised. For example, the Wall
Street Journal noted, after the first of CPD’s 1988 presidential
debates, that "the ‘no-issues’ campaign issue is dead; by the
time the debate finished, voters knew they had a clear-cut
choice." Wall St. J., Sept. 27, 1988, § 1, at 34. The Baltimore
Sun asserted that the first Bush-Dukakis encounter was a "Gold
Medal Debate" and "the best presidential debate in history."®
Baltimore Sun, Sept. 26, 1988, § A, at 6. Nationally syndicated
columnist David Broder wrote that the debates provided the voters
the "invaluable experience of watching the presidential and vice
presidential candidates engage each othar -- and panels of
journalists" and further opined that sponsorship of future
debates by CPD "ought to be continued." Wash. Post, Nov. 9,
1968, § A, at 15.

With respect to the 1992 debates, presented with the
inconvenient fact that CPD invited Ross Perot and Admiral James
Stockdale to participate in those debates, Perot urges that CPD
only invited Messrs. Perot and Stockdale to debate because the
major party candidates so insisted. See Perot Letter Complaint
at 3-4. This is simply false. As the CPD’s contemporanecus
correspondence demonstrates, geg October 6, 1992 and October 7
1992 letters from CPD to the Bush and Clinton { :
as Exhibits D & E); sae aleo Brown Declaration, 26, CPD made
very clear to the major party candidates that it would only agree
to sponsor debates that were consistent with its voter education

I
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C. CPD’s Adoption Of Criteria For 1996

On October 231, 1995, CPD publicly announced that it would
again employ its "realistic chance of being elected" standard,
with only minor changes, when making its determination of which
nonmajor party candidates to invite to its 1996 debates. Brown
Declaration, § 27. The CPD’'s Candidate Selection Criteria for
1996 General Election Participation (attached to the Brown
Declaration as Exhibit 1) ("1996 Candidate Selection Statement")
that were applied to the 1996 debates, and that are put at issue
by the NLP and Perot Letter Complaints, state:

The mission of the Commission on Presidential
Debates ("the Commission®”) is to ensure, for the
benefit of the American electorate, that general
election debates are held every four years between
the leading candidates for the offices of President
and Vice President of the United States. The
Commission sponsored a series of such debates in
1988 and again in 1992, and has begun the planning,
preparation, and organization of a series of
nonpartisan debates among leading candidates for
the Presidency and Vice Presidency in the 1996
general election.

The goal of the Commission’s debates is to afford
the members of the voting public an opportunity to
sharpen their views of those candidates from among
whom the next President or Vice President will be
selected. In light of the large number of declared
candidates in any given presidential election, the
Commission has determined that its voter educatiomn
goal is best achieved by limiting debate
participation to the next President and his or her
principal rival (s).

A Democratic or Republican nominee has been elected
to the Presidency for more than a century. Such

purposes and its candidate selection criteria, even if that meant
the 1992 debates would be conducted by another sponsor. For the
reasons set forth in the Advisory Committees’ 1996 recommendation
to the CPD, gee Neustadt Declaration, Exhibit 1, Mr. Perot was

deemed to satisfy the CPD’s criteria in 1992. See note 7, infra.
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The criteria contemplate nc guantitative threshold
that triggers automatic inclusicon in a Commission-
sponsored debate. Rather, the Comm:i:ssion will
employ a multifaceted analysis of potential
electoral success, including a review of

(1) evidence of national organization, (2) signs of
national newsworthiness and competitiveness, and
(3) indicators of national enthusiasm or concern,
to determine whether a candidate has a sufficient
chance of election to warrant inclusion in one or
more of its debates.

See Brown Declaration, Exhibit 1 at 1.

Specifically, with respect to evidence of natiomal
organization, the criteria provide for:

o Satisfaction of the eligibility requirements
of Article II, Section 1 of the Constitutiom
of the United States;

Placement on the ballot in enough states to
have a mathematical chance of obtaining an
electoral college majority;

Organization in a majority of congressional
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districts in those states; and

Eligibility for matching funds from the
Federal Election Commission or other
demonstration of the ability to fund a
national campaign, and endorsements by federal
and state officeholders.

Iid. 2 1.

Likewise, the criteria focus on the national
newsworthiness and competitiveness of a candidate’'s campaign,
including evidence of the news coverage of the candidacy over
time and the state of the candidacy at the point the CPD makes
its invitation decisions. The evidence to be considered
includes:

° The professional opinions of Washington bureau
chiefs of major newspapers, news magazines,
and broadcast networks;

The opinions of a comparable group of
professional campaign managers and pollsters
not then employed by the candidates under
consideration;

The opinions of representative political
scientists specializing in electoral politics
at major universiries and research centers;

Column inches on newspaper front pages and
exposure on network telecasts in comparison
with the major party candidates; and

Published views of prominent political
commentators.

Id, at 1-2.

Finally, the criteria consider evidence of natiomal public
enthusiasm or concern, including:

L] The findings of significant public
polls conducted by national polling and news
organizations; and
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Reported attendance at meetings and rallies
across the country (locations as well as
numbers) in comparison with the two major
party candidates.

Id, at 2.
D. Application Of The 1996 Criterias

On September 16, 1996, the 1996 Advisory Committee met to
apply the CPD’'s candidate selection criteria in light of the
facts and circumstances presented by the 1996 campaign. Brown
Declaration, § 31; Neustadt Declaration, § 9.¥ 1In connection
with its deliberations, the 1996 Advisory Committee was provided
with voluminous public information concerning the 1996 general
election campaign and the over one hundred candidates who have
declared their candidacy for the office of President or Vice
President. Brown Declaration, § 32.

After reviewing and discussing the facts and assembled
materials, the 1996 Advisory Committee unanimously concluded
that, as described in the CPD’s 1996 Candidate Selection
Statement, only President Clinton and Senator Dole qualified for

rticipation in the CPD’s 1996 debates. Brown Declaration,

33; Neustadt Declaration, § 9. The Advisory Committee
communicated its recommendation in this regard to the CPD Board
by letter dated September 17, 1996. Brown Declaration, § 34;
Neustadt Declaration, § 10.Y The CPD Board unanimously

& The 1996 Advisory Committee, as it did in 1992, consisted
of the following distinguished citizens: Professor Neustadt;
Professor Diana Carlin of the University of Kansas; Dorothy
Ridings, President, Council on Foundations and former President,
League of Women Voters; Kenneth Thompson, Director of the Miller
Center, University of Virginia; and Eddie Williams, President,
Joint Center for Political and Economic Studies. Sqq Brown
Declaration, Y 11.

v The Advisory Committee’'s September 17 letter explained:

We have concluded that, at this stage of
the campaign, Mr. Perot has no realistic
chance either of popular election in
November or of subsequent election by the




ROSS, DIXON 8 MASBACK, LLP

Colleen T. Sealander, Esquire
October 31, 1996
Page 11

accepted that recommendation, after its own deliberation and
giscusaion, in a meeting held that same day. Brown Declaration,
35.

House of Representatives, in the event no
candidate obtains an Electoral College
majority.

* * *

Four years ago, we confronted an
unprecedented condition when Mr. Perot
rejoined the campaign in October. We
were mindful that the preceding Spring,
before his withdrawal, he had registered
approximately 40 percent in the polls,
and that upon rejoining the campaign, he
could spend unlimited funds on television
campaigning. Unable to predict the
consequences of this combination, we
agreed that he must be presumed to have
remote chance of election, should he do
well enough so that no one else won a
majority of electoral wvotes. HRis

With the 1992 results and the
circumstances of the current

before us, including Mrxr. Perot’s

limited by his acceptance of a fedsral
subsidy, we see no similar circumstances
at the present time. Nor do any of the
academic or jourmalistic individuals we
have comsulted.

Neustadt Declaration, Exhibit 1.
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CPD HAS FULLY COMPLIED WITH THE ACT AMD APPLICABLE FEC
REGULATIONS

s CPD’s Candidate Selection Criteria Pully Comply With
Applicable FEC Regulations

CPD’s criteria are fair, objective, non-partisan, and
lawful; they meet the requirements of 11 C.F.R. § 110.13(c) in
all respects.

In applicable part, 11 C.F.R. § 110.13(c) provides as
follows:

Criteria for candidate selection. For all debates,
staging organization(s) must use pre-established
objective criteria to determine which candidates
may participate in a debate. For general election
debates, staging organization(s) shall not use
nomination by a particular political party as the
sole objective criterion to determine whether to
include a candidate in a debate.

Both Letter Complaints argue that CPD‘s debate selectiom criteria
fail to comply with 11 C.F.R. § 110.13(c) in two respects.

Eirst, NLP and Perot assert that the CPD does not use solely
"objective criteria® in its selection process. Secand., both
argue that the CPD provided an "automatic” invitation to the
major party nominees and that to do so violated the regulatiom.
As explained below, the Letter Complaints badly misconstrue both
11 C.F.R. § 110.13(c) and the CPD’'s debate selectiom criteria.

1. Ihe CPD’s Cxitaxia Axe Obiective

Complainants advance the strained proposition that debate
invitations should have been extended to any candidate who
satisfied the following indicators specified in CPD’s Candidate
Selection Criteria -- Constitutional eligibility to bhold the
office of President of the United States, ballot access and
eligibility for matching funds from the FEC. Seg NLP lLetter
Complaint at 3.Y The result-oriented Letter Complaints reject

v The Perot Complaint states that four elements of CPD's
selection criteria satisfy FEC regulations, although it does mot
provide the FEC with a listing of the specific criteria to which
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CPD’'s other indicia as "subjective" (including even polling
data), and appear to reject the application of any criteria that
would require a debate sponsor to exercise any judgment
whatsoever in putting together a debate. Given that presidential
candidates are not legally required to debate, it is, frankly,
difficult to imagine purely mechanical criteria of the sort
envisioned by complainants that would have any real prospect of
resulting in debates among leading candidates.?

In fact, the FEC’s regulations are not the anti-debate
straitjacket NLP and Perot maintain.

Eirst. the regulations do not define the phrase "objective
criteria®” at all, and certainly do not define the phrase as NLP
and Perot would.¥¥’ 1Indeed, in 1994, the FEC Office of General

it gives its imprimatur.

B As the D.C. Circuit has noted, there is great uncertainty,
at a minimum, whether the major party candidates would agree to
debate candidates with only modest levels of popular support.
See i v , 935 F.2d 1324, 1329 (D.C. Cir. 1991), gert.
depnied, 502 U.S. 1048 (1992). 1Indeed, Mr. Perot’s own
unwillingness to appear on Larry King Live or to participate in
various debates among the "minor* party candidates in 1996 has
been well publicized.

A sponsor of general election debates that hopes to afford
the American public with a debate that includes all of the
leading candidates has a difficult task: to be inclusive emough
to invite all those who genuinely are among the leading
candidates, but not so inclusive as to eliminate any real chance
that the principal candidates will participate. It is very
difficult to conceive, in the context of general election
presidential debates, of purely mechanical criteria, announced
well in advance of the debates (j.e., "pre-established” as
required by 11 C.F.R. § 110.13(c)), that could strike the
delicate balance needed to serve this legitimate voter education

goal.

w Although complainants urge in the Letter Complaints that
the only construction of the phrase "objective criteria® is the
equivalent of "mechanical criteria," Perot expressly in
the litigation that the regulation was "void for vagueness" and

e - 0 PR S 12
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Counsel submitted for s consideration a proposal that the
regulaticons be amende ive examples of criteria that would
gualify as ocbjective, xamples of those that would not. §See
NCFL Rulemak:ing Memcrandum at 73-74 (March 9, 1994) (excerpts
attached as Exh:ibit H . Thus, the FEC staff expressly proposed

——

that the FEC cons:der whether "cbjective criteria"™ should exclude

significant, major or important candidate® or "[plolls or other
assessments of a cand:date’'s chances of winning the nomination or
Jd. at 74. This portion of the proposed regulation

—— 1

was rejeciegd by the FEC and i1s ngt a part of the rule.id

susceptible tc a construction entirely compatible with the CPD’s
criteria. ) * Amendment to Verified Complaint for
Declaratory Jud Injunctive Relief (attached as Exhibit
F!; Transcript g Hagelin v. Federal Election Comm’n.
C.A. i P V. j C.A. 96-2196

o NLFP substant:ially overreaches by implying that the FEC
should apply the *logic and reasoning" of a recommendation that
it rejected, rather than adopted. See NLP Letter Complaint at
11. To attribute to the FEC the intention to adopt NLP and
Perot’s construction cf the phrase "objective criteria" is even
less tenable in light of the way the term "objective® has been
used previcusly in the context of debate candidate selection
criteria. For instance, in the League of Women Voters’ candidate
selection criteria for the 1988 election, which were very similar
to CPD’s criteria, the League referred to the criteria as being
capable of "objective application.®* See 1988 League of Women
Voters Bducation Fund Criteria for General Election Debate
Participation at 1 (attached as Exhibit I). And in a matter
before the FEC, Dartmouth College described its candidate
selection criteria, which again were much like the CPD’'s, as
*objective,® a characterization with which the FEC did not

1 when upholding Dartmouth’s conduct in its debate. §Sge
FEC MOR 1617 (May 9, 1984) (attached as Exhibit J).

Additionally, prior to the adoption of the current
regulation, the FEC expressly approved of debate criteria
substantially similar to those being used by the CPD. For
instance, in connection with a Democratic primary debate in 1984,
the League of VWomen Voters employed selection criteria that, in
part, sought to identify ®"a significant candidacy," as evidenced
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Second, in other contexts, courts have rejected the
proposition that the phrase "objective criteria"” has a meaning
such as NLP and Perot advance here. 1In Wilson v, Department of
Health and Humanp Serviceg, 770 F.2d 1048, 1052 (Fed. Cir. 1985),
for instance, the Federal Circuit explicitly held that the
federally mandated usage cf "objective criteria” in evaluating
agency employees did not require the application of "numerical or
quantitative standards" because such a mechanical application of
the term could result in "unrevealing, bizarre, or counter-
productive" conclusions. In fact, the Wilgon court expressly
acknowledged that the utilization of "objective criteria® "allows
for some subjective judgment on the part of [the] evaluators."®
Id. at 1055. See also DePauw v, U.S. Int’l Trade Comm., 782 F.2d
1564, 1566 (Fed. Cir.), cert denjed, 479 U.S. 815 (1986).
Similarly, in this instance, the CPD must retain at least a
modicum of judgment in applying its "objective criteria® so as to
ensure the avoidance of a potentially "bizarre" or unwelcome
result (i.e., an unwieldy debate invcliving many candidates with
no chance of being elected or a debate that does not include the
leading candidates) based solely on gquantitative factors.¥

Third, most significantly, CPD‘s criteria are, in fact,
objective within the ordinary meaning of that term. Among the
definitions of the term found in a leading dictionary is
"independent of what is personal or private in our apprehension
and feelings of such nature that rational minds agree in
holding it true or valid." Webster's Third New Interpational
Dictionary 1556 (1986). The standard employed by the CPD does
not rely on the "personal” or "private" "feelings" of its

by, among other things, "recognition by the national media as a
candidate meriting media attention® and “other factors providing
substantive evidence of national voter interest in a candidate. .
." See FEC MUR 1659 (May 9, 1984) (attached as Exhibit K).
The FEC, in upholding the validity of the League’'s selection
criteria pursuant to § 110.13, ruled that the criteria were “"fair
and impartial® and properly applied toward "selecting those
individuals who had significant candidacies." Jd.

a/ See also Delaware v. Prouge, 440 U.S. 648, 654-55, 661
(1971) (random automobile "safety checks®" may only be conducted
by police if they utilize "objective criteria® to guide their
discretion; "objective criteria" found lawful were "articulable
and reasonable suspicion" of certain violations of law).
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members. The CPD had strictly proscribed the types of evidence
that is gathered and considered (evidence of national
organization, signs of national newsworthiness and
competitiveness, and indicators of national enthusiasm), and has
set forth directly the nonpartisan, objective standard that is to
be applied in determining eligibility to debate: whether a
candidate has a realistic chance of election. The criteria are
utterly reasonable in the context of the sponsorship of general
election debates. They are capable of logical and consistent
application, and they provide very substantial constraints on
CPD’'s exercise of its discretion in extending invitations to
debate. This is an objective approach.’

When the FEC adopted the current version of the
regulation, it not only rejected a definition of "objective®" like
that proposed in this action by NLP and Perot, it also made clear
that staging organizations would maintain substantial discretion
in extending debate invitations, noting, for instance, that
"[tlhe choice of which objective criteria to use is largely left
to the discretion of the staging organization," and that the
criteria may be set "tc control the number of candidates
participating in a debate if the staging organization believes
there are too many candidates to conduct a meaningful debate."
See 60 Fed. Reg. 64,260, 64,262 (1995).% There is simply

24/ Significantly, neither the NLP nor Perot maintains that
this standard was misapplied as to them.

W Clearly 11 C.F.R. § 110.13(c) does not specify the precise
*objective" criteria that a staging organization must employ to
determine whom to invite to a debate other than that they must be
"reasonable.” Moreover, as noted in the text, the FEC emphasized
the broad discretion that a staging organization has to select
the criteria it will use and the number of participants it will
invite to its debates.

Given these indisputable facts, there is fundamental
problem with the NLP and Perot premise that a mechanistic
interpretation of the regulation will be more inclusive than
CPD’s. Even were NLP and Perot correct in asserting that purely
mechanistic criteria are required by the regulation (and they are
not), the selection and application of such criteria would not
automatically yield the debate invitation they seek for their
candidates. For example, seemingly nothing in the regulation
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nothing in law or logic to suggest that otherwise proper criteria
that require the exercise of some objective judgment should be
barred.’

Fourth, NLP and Perot’'s construction of the regulation
would render it unlawful as having been promulgated without
adequate notice. The FEC’'s Notice of Proposed Rulemaking with
respect to the amendments to 11 C.F.R. § 110.13(c) gave no
indication that the FEC would alter its long-standing practice of
approving debates in which participants were selected with
criteria similar to CPD’'s. See 57 Fed. Reg. 33,548, 33,553
(1992). If subparagraph (c) and its "objective" criteria are
interpreted to alter radically the standards the FEC previously
accepted, the regulation would go well beyond the limited purpose
or effect of the rule as initially proposed (i.e., preventing a

would prohibit a staging organization from holding a debate
between candidates whose parties had received at least 20% of the
votes in the last general election. While such a criterion would
indisputably be purely mechanical (and objective under the NLP
and Perot definitions of the term), it would present a far
greater obstacle for third party candidates than does the more
flexible, but objective standard currently used by the CPD, j.e.,
whether the candidate has a realistic chance of being elected.

See algo note 9, supra.

2/ Perot’s citation to ]

New York v, Commigsiopner, 858 F.2d 876 (2d Cir. 1988), gert,
denied, 490 U.S. 1030 (1989), is inapplicable to this matter. 1In
Agsociation of the Bar, the Second Circuit upheld the Internal
Revenue Service’s denial of a Section 501 (c) (3) tax exemption to
the Association as a nonprofit corporation because of its
practice of rating candidates for judicial office as "approved,*
"approved as highly qualified" or "not approved." ]Id, at 877.

The Court found that the ratings of a candidate’s ability were
subjective and that -- as the Association conceded -- they were
designed to prevent the election of candidates considered
unqualified. As such, the ratings by their very nature
constituted intervention “"on behalf of (or in opposition to)"
candidates for public office. Id, at 880-81. CPD does not
assess the merit of any candidate’s views and does not advocate
the election of any candidate. Complainants cite no case holding
that conduct of a debate sponsor in selecting candidates for
debate violates § 501(c) (3), and CPD is aware of no such case.
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staging organization from "favor([ing] one or more participating
candidate([s] "), and serious issues would arise as to whether the
FEC provided sufficient notice of the rule in order for it to be
effective. See American Water Works Assoc, v, EPA, 40 F.3d 1266,
1275 (D.C. Cir. 1994) (vacating EPA rule because "interested
parties could not reasonably have anticipated the final
rulemaking from the draft") (quotation marks and citation
omitted); Kooritzky v, Rejch, 17 F.3d 1509, 1513 (D.C. Cir.
1994); AFL-CIQ v. Donovan, 757 F.2d 330, 338 (D.C. Cir.

1985) .1/

Fifth, NLP and Perot’s construction of the regulation
would raise serious constitutional problems. In order to
withstand First Amendment scrutiny, government regulation of
political activity must be narrowly tailored to serve a
compelling government interest .’ The only governmental
interest that is sufficiently compelling to justify restrictions
on the expression of participants in the political process is the
preventlon of corruptlon or the appearance of corruption. See,
e.q.., v , 454 U.S. 290,

296 (1981) (limits on political activity are contrary to the
First Amendment unless they regulate large contributions given to
secure a political guid pro guo):; Buckley v. Valeo, 424 U.S. 1,
14, 18 (1976). In addition, even when a given regulation is
designed to serve the government’s compelling interest in
preventing corruption, it must be closely drawn so as not to
inhibit protected expression unnecessarily. Carver v, Nixon., 72
F.3d 633, 644 (8th Cir. 1995), cert., denied, 116 S. Ct. 2579
{(1996). Thus, the government must demonstrate both that “"the
recited harms are real” and that "the regulation will in fact
alleviate these harms in a direct and material way.® United

AV Attached as Exhibit L hereto is a comparison of the text
of the pertinent part of the rule as initially proposed and as
finally adopted.

A/ In the recently concluded litigation concerning the 1996
presidential debates, the D.C. Circuit specifically recognized
the First Amendment concerns implicated by governmental
restrictions on a debate sponsor’s invitation decisioms. BExhibit
A at 11 ("[I]f this court were to enjoin the CPD from staging the
debates or from choosing debate participants, there would be a
substantial argument that the court would itself violate the
CPD’'s First Amendment Rights.").
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States v. Natiopal Treagsury Employees Union, 115 S. Ct. 1003,
1017 (1995) (quoting Turner Broadcasting Sys. v, FCC, 114 S. Ct.
2445, 2470 (plurality opinion) (recognizing that the government
must show that the asserted interest is in "genuine jeopardy" and
that the remedy it has adopted does not "burden substantially
more speech than is necessary" to further that interest),

rehearing denied, 115 S. Ct. 30 (1994)).

The regulation at issue, if construed in the manner
suggested by NLP and Perot, would be unconstitutional precisely
because it would greatly limited CPD‘s First Amendment rights,
yet it would not be narrowly tailored to reduce corruption or the
appearance of corruption. Indeed, as NLP and Perot construe it,
the regulation sweeps both too broadly and not broadly enough.

On the one hand, putative debate sponsors could limit debate
participation to candidates improperly beholden to them by the
simple expedient of gauging their selection criteria to some
"objective" characteristic shared only by those candidates. By
the same token, the NLP and Perot’'s construction would surely
serve to preclude debates in which the participants are selected
pursuant to criteria that pose no such risk -- including CPD’s
requirement that any invited candidate had a realistic prospect
of election. Thus, the regulation would be unconstitutional
because it is not narrowly tailored to serve the only legitimate
interest that might otherwise support governmental regulations of
the debate process.

2. CPD Acted Properly In Extending Invitations To
The Major Party Nominees

NLP and Perot also incorrectly argue that the CPD violated
FEC regulations by providing an "automatic®" invitation to the
nominees of the Republican and Democratic parties. In fact, as
stated in the Candidate Selection Statement:

A Democratic or Republican nominee has
been elected to the Presidency for more
than a century. Such historical
prominence and sustained voter interest
warrants the extension of an invitation
to the respective nominees of the two
major parties to participate in the
Commission’s 1996 debates.

See Brown Declaration, Exhibit 1 at 1 (emphasis added).
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The CPD concluded that, in 1996, given the "historical
prominence" of, and "sustained voter interest" in, the Republican
and Democratic parties, an invitation to the Republican and
Democratic nominees was warranted.’ Thus, as an initial
matter, the CPD did not extend an automatic invitation based
solely on nomination by a particular party. Rather, it made a
reasonable determination regarding the prominence and voter
interest, in 13996, in the Republican and Democratic nominees and,
on that basis, extended debate invitations tc the respective
nominees of the Democratic and Republican parties.

Moreover, complainants misconstrue the regulation. Both
on its face and in the explanatory material the FEC issued when
it published the regulation, the FEC made clear that party
affiliation could be used as a basis for inviting a candidate so
long as other objective criteria were also available and applied
to candidates who were not affiliated with that particular party.
When it amended the regulations, the FEC made clear that it did
not intend to prevent a staging organization from providing an
automatic invitation to one or both of the major party
candidates, but rather to prohibit "a staging organization [froml

s The nominees of the major parties traditionally have been
the leading candidates for election to the Presidency. This is
neither a "partisan" nor a "bipartisan" observation, but rather a
fact of our political life reflected in a host of Congressional
enactments governing presidential elections. See, a.g., 26
U.S.C. § 9004 (major-party candidates treated more favorably than
minor-party candidates for purposes of public funding of general
election campaigns); id, § 9008 (major-party presidential
nominating conventions treated more favorably than minor-party
nominating conventions for purposes of public financing); id.

§ 9033 (candidates seeking presidential nomination of a political
party treated more favorably than independent candidates for
purposes of primary matching funds). The aforementioned
provisions of the tax code have all withstood constitutional

scrutiny. See, e.g., Buckley v, Valeo, 424 U.S. 1, 85-105
(1976) .
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minor party candidates . . . from participating simply
because they have not been nominated by a major party." See 60
Fed. Reg. 64,260, 64,262 (1995) (emphasis added) .\

In short, major party affiliation is pot the "sole
objective criterion [used by CPD] to determine whether to include
a candidate in a debate."” 11 C.F.R. § 110.13(c). Accordingly,
CPD’'s decision to invite the Republican and Democratic
Presidential nominees to debate in 1996 did not violate 11 C.F.R.
§ 110.13(c).

B. CPD, A Nonprofit, Nonpartisan Corporation, Is
Eligible To Sponsor Candidate Debates Pursuant to
Applicable FEC Regulations

The Perot Letter Complaint advances a number of ancillary
attacks, each of which fails because CPD’'s debate selection
criteria are entirely in compliance with 11 C.F.R. § 110.13(c).
Nevertheless, in an abundance of caution, we briefly respond to
Perot’s "secondary®" challenges to the CPD.

First, the Perot Letter Complaint argues that CPD is in
violation of 11 C.F.R. § 110.13(a) "because it is an organization
which ‘supports’ two political parties, and ‘opposes’ all
others." See Perot Letter Complaint at 5. In full, 11 C.F.R.

§ 110.13(a) states that

Nonprofit organizations described in 26 U.S.C.
501(c) (3) or (c) (4) and which do not endorse,
support or oppose political candidates or political
parties may stage nonpartisan candidate debates in
accordance with this section and 11 C.P.R.
114.4(f).

12/ When it adopted the earlier version of 11 C.F.R.

§ 110.13(c), the FEC explained that a debate sponsor could
properly "stage a general election debate to which only major
party candidates are invited." 44 Fed. Reg. 76734, 76735 (Dec.
27, 1979). The current version of the regulation requires a
mechanism for identifying additional candidates whom should be
invited, but does not require staging organizations to turn a
blind eye on the role of the major parties in our political
system.
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As discussed gupra, at 4, CPD is a nonprofit corporation, which
has been granted tax exempt status by the Internal Revenue
Service under § 501 (c) (3) of the Internal Revenue Code. A

§ S01(c) {3) corporation, by definition, "does not participate in,
or intervene in . . . any political campaign on behalf of (or in
opposition to) any candidate for public office." 26 U.S.C.

§ 501(c)(3). CPD’s limited mission, sponsoring presidential
debates and closely related educational activities, is fully in
accordance with the requirements of 501(c) (3), and similarly does
not violate 11 C.F.R. 110.13(a)’'s prohibition of endorsement,
support or opposition to any candidate or party. As discussed
above, gee, supra at 17-18, n.15, CPD makes no assessment of the
merits of any candidate’s or party’s views, and does not advocate
or oppose the election of any candidate or party.

At best, Perot’s claim that CPD has violated 11 C.F.R.
§ 110.13(a) amounts to an argument that the very act of inviting
candidates to debates constitutes "endorsement" of those invited
and "opposition" to those not invited, regardless of the

nonpartisan manner in which those selections are made. Under
Perot’s analysis, no staging organization could ever hold a
debate pursuant to § 110.13, because the act of using criteria
required by § 110.13(c) would always result in an improper
endorsement under § 110.13(a). This result cannot be reconciled
with the FEC’s regulations and must be rejected.

Second, Perot alleges that CPD is in violation of the Act
because it has failed to register as a "political committee”
pursuant to 2 U.S.C. § 433. See Perot Letter Complaint at 2. In
fact, FEC regulations provide that "[flunds used to defray costs
incurred in staging nonpartisan candidate debates in accordance
with the provisions of 11 C.F.R. 110.13" do not constitute
contributions or expenditures subject to the provisions of the
Act, gee 11 C.F.R. §§ 100.7(b) (21) and 100.8(b) (23), and thus CPD
does not constitute a "political committee® under the Act, gee 2
U.S.C. § 431(4) .8/ As stated in its corporate charter, and as

W In an attempt to defeat the safe harbor provided in the
FEC's regulations, Perot asserts that CPD is an "affiliated
committee of the Democratic National Committee and the Republican
National Committee." See Perot Letter Complaint at 2. As set
forth pupra, at 4, CPD is an independent, nonpartisan
corporation, on which no current members of the Democratic or
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evidenced by its actions, CPD’s major purpose is to sponsor
educational debates, not to nominate or elect a particular
candidate or candidates. See Brown Declaration, § 9. CPD is not
a "political committee™ under the Act, and thus it is not in
violation of 2 U.S.C. § 433 for failure to register as such. See
FEC v, Maggachusettsg Citizens for Life, 479 U.S. 238, 252 n.6
(1986) (recognizing that "an entity subject to regulations as a
'political committee’ under the Act is one that is either ‘under
the control of a candidate or the major purpose of which is the
nomination or election of a candidate’") (quoting Buckley v,
Valeo, 424 U.S. at 79).

Finally, Perot argues generally that CPD’s sponsorship of
presidential and vice presidential debates constitutes "illegal
in-kind contributions to the Clinton campaign and the Dole
campaign," in violation of 2 U.S.C. § 441b. See Perot Letter
Complaint at 2, 6. As discussed gupra, CPD is in full compliance
with 110.13, and funds it has received or spent do not constitute
"contributions" or "expenditures" as defined in the Act. See 11
C.F.R. §§ 100.7(b) (21) and 100.8(b) (23). Perot’'s interpretation
of the Act is in direct conflict with the FEC’'s reading of
§ 441b. As recognized by the Court of Appeals in Perot v,

Federal Election Commission.

[als early as 1976, the FEC recognized that § 441b
could be construed to bar the use of corporate
funds to stage debates. See 44 Fed. Reg. 59,162
(1979) . To remove doubt about the legality of
corporate sponsorship of debates, the FEC
promulgated a regulation incorporating its view
that "nonpartisan debates are designed to educate
and inform voters rather than to influence the

Republican National Committee serve, and which receives no funds
from the Democratic or Republican parties. As such, it does not
constitute an "affiliated committee® under the Act. The facts
that some members have connections to the Democratic and
Republican parties, and that the Democratic and Republican
National Committees were involved in the formation of CPD, do not
meet the threshold connection required to make the CPD an
raffiliated committee® pursuant to relevant FEC regulations. _
See, ©.g,, 11 C.F.R. § 100.4(g) ("affiliated committees” includes
those "established financed, maintained or controlled by another
committee or sponsoring organization").
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nomination or election of a particular candidate, "
and thus "funds expended . . . to defray costs
incurred in staging nonpartisan debates" ought not
run afoul of § 441b. 44 Fed. Reg. 76,734 (1979).

Exhibit A at 2.
The current version of the regulation applicable to sponsorship

of debates continues to afford a "safe harbor" from 441b for the
sponsorship of educational debates.

* * * *

e For the foregoing reasons, the Letter Complaints filed by
NLP and Perot fail to set forth a possible violation of the Act,
and therefore CPD respectfully urges that no action be taken
against it by the FEC in connection with MUR 4451 and MUR 4473.

Respectfully submitted,

A

William H. Bri&a/, Jr.

Stacey L. McGr

COUNSEL FOR THE COMMISSION OM
PRESIDENTIAL DEBATES
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POR THE DISTRICT OF COLUMBIA CIRCUIT

Argued October 3, 1996 Decided October 4, 1996
No. 96-5287

Ross Perot, Pat Choate, and Uﬂummdw

Perot ‘96, Inc.
» 1 ]
Apoellants thdwm

PLED ocT 04 8%

v.

Federal Election Commission,
and the Commission on Presidential Debates,

Appeliees

No. 96-5288

Dr. John Hagelin, Dr. Mike Tompkins, and
the Natural Law Party of the United States of America,
Appellants

Y.

Federal Election Commission,
the Commission on Presidential Debates,
Appelices

Appeals from the United States District Count
for the District of Columbia
(96cv2196 & 96cv2132)

Thomas O. Gorman asgued the cause for appellants Ross Perot, et al., with whom Samuel
W. Lanham, Jr., Jamin B. Raskin, and Thomas O. Sargentich, pro hac vice, and Rebert K.
 Suinberg were on the briefs.
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Thomas M. Newmark argued the cause (pro hac vice) for appellants Dr. Hagelin, et al.,
and was on the brief.

Richard B. Bader, Associate General Counsel, argued the cause for appellee Federal
Election Commission, with whom Lawrence M. Noble, General Counsel, was on the brief.

Lewis K. Loss, Attorney, argued the cause for appellee Commission on Presidential
Debates, with whom William H. Briggs, Jr., was on the brief.

Before: SILBERMAN, RANDOLPH, and ROGERS, Circuit Judges.

Opinion for the Court filed Per Curiam.

Per Curiam: Two days hence a series of debates between candidates nominated by the
Democratic Party and the Republican Party for President and Vice President of the United
States is scheduled to begin. One day ago this court heard argument concerning those debates.
The case was argued before the district court on October 1, 1996. In view of the importance
of the issues and the short time remaining before the debates begin, this court granted the
motions for expedited review.

Appellants in these consolidated appeals are Ross Perot and Pat Choate, the presidential
and vice-presidential nominees of the Reform Party, and their campaign organization, Perot
‘96, Inc. (collectively “Perot®); and Dr. John Hagelin and Dr. Mike Tompkins, the nominees
of the Natural Law Party of the United States, and their party (collectively “Dr. Hagelin").
They appeal from the denial of injunctive relief and the grant of summary judgment W the
Federal Election Commission (“FEC") and the Commission on Presidential Debates ("CPD").
Appellants now raise only two contentions. Perot contends that the FEC has unlawfully

delegated legislative authority to a private, non-profit corporation, in violation of Asticle I of

the Constitution. Dr. Hagdhcmwmmnndimmmodhmm




¢33
judgment on the grounds that it lacked jurisdiction to enjoin a violation of the Federal Election
Campaign Act of 1971 ("FECA®), 2 U.S.C. § 431 ef seq. (1994), despite the inability of the
FEC to address the violation prior to the 1996 presidential debates scheduled by the CPD to
begin on October 6, 1996. Hence, we do not address the merits of appellants’ other claims,
presented to the district court, that they were wrongfully excluded from the debates. On the
issues before this court, we find no merit to Perot’s constitutional challenge or Dr. Hagelin's
contentions. As to the validity of the FEC regulation at the center of this controversy, we
conclude that the grant of summary judgment sustaining it was premature. Accordingly, we
affirm the denial of injunctive relief, vacate the grant of summary judgment relating to the
claim that the regulation is inconsistent with the statute, and remand with instructions to
dismiss the regulatory claim without prejudice.
L.

The CPD is a private, non-profit corporation formed in 1987 for the purpose of
sponsoring presidential debates. In prior years, that task had been performed by another nos-
profit entity, the League of Women Voters. Beginning with the 1988 presidential election, the

CPD assumed that function. The members of the CPD include a former chairman of the

Democratic National Committee, a former chairman of the Republican National Committee,

and other representatives of the Democratic and Republican parties. In connection with the
1996 presidential election, the CPD has scheduled a series of two presidential and ons vice-
presidential debates, with the first presidential debate scheduled to take piace on October 6,
1996. The only candidates invited to participate are President William Jefferson Clinton and

former Senator Robert J. Dole, the respective nominees of the Democratic and Republican
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Parties, and their vice-presidential running mates. The CPD, relying on its preannounced
criteria, and the recommendation of an advisory committee consisting primarily of political
scientists, based its decision to exclude other candidates on the grounds that no other
candidates have a "realistic chance of winning" the 1996 election.

To understand the nature of appellants’ claims, we set forth the underlying statutory
and regulatory framework. The FECA prohibits “any corporation” from making “a
contribution or expenditure in connection with" any federal election. 2 U.S.C. § 441b(a).
Both a “contribution” and an “expenditure” are defined to include, imzer alia, any advance of
“anything of value ... for the purpose of influencing any election for Federal office.” /d. §
431(8)(A)(D); id. § 431(9)(A)(T). An “expenditure” does not, however, include “nonpartisan
activity designed to encourage individuals to vote or to register to vote.” Id. § 431 (9)B)(ii).

As early as 1976, the FEC recognized that § 441b could be construed to bar the use of
corporate funds to stage debates. See 44 Fed. Reg. 59,162 (1979). To remove doubt about
the legality of corporate sponsorship of debates, the FEC promulgated a regulation
incorporating its view that “nonpartisan debates are designed to educate and inform voters

rather than to influence the nomination or election of a particular candidase,” and thus “funds

expended ... to defray costs incurred in staging nonpartisan debates” ought not rua afoul of §

441b. 44 Fed. Reg. 76,734 (1979). The current version of this regulation, to be codified at
11 C.F.R. § 110.13, was transmitted to Congress in December 1995, and became effective
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