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FEDERAL ELECTION COMMISSION

WASHINGTON, D €. 20463

August ‘14, 1990

MENORANDUM

TO: LAWRENCE M. NOBLE
GENERAL COUNS

THROUGH :

FROM: ROBERT J. COSTA
ASSISTANT STAFF DIRECTOR
AUDIT DIVISAON

SUBJECT: GEPHARDT FQR PRESIDENT COMMITTEBE, INC. -
MATTERS REFERABLE TO THE OFFICE OF GENERAL
COUNSEL

Attached please find 5 matters approved by the CQI-islion on
August 14, 1990 for referral to your office for the action
indicated. If you have any questions or wish to review any ludit
workpapers, please contact Tom Nutthnn at 31&-5320./

Attachments:

Bxhibit A: TIowa Staff Housing

Exhibit B: Candidate Spending Limitation(incl. Att. §1)

Exhibit C: Loans Apparently Not Made in the Ordinary Course of
Business(incl. Att. #1)

Exhibit D: Appaient Excessive Contributions

Exhibit E: Apparent Excessive Contribution - Advance
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FEDERAL ELECTION COMMISSION

WASHINGTOSN Dt

20463

August 3, 1990

THE COMMISSIONERS

THROUGH : JOHN C. SURINA

STAFF DIRECTOR

P

FROM: ROBERT J. COSTA AT Sk el i
ASSISTANT STAFF DIRECTOR

AUDIT DIVISION

O SUBJECT: GEPHARDT FOR PRESIDENT COMMITTEE, INC. - MATTERS
ke REFERABLE TO THE OFFICE OF GENERAL COUNSEL AND
B REQUEST FOR SUBPOENAS

Attached as Exhibits A and B are matters which the Audit
staff and the Office of General Counsel agree should be referred
at this time for the issuance of subpoenas to obtain records
necessary to evaluate fully the scope of the possible violation.
A formal referral for possible compliance action will be made
after review of the documents obtained under subpoena.

Although the above Exhibits will not be included in the final

audit report, the following language will be included in the final
audit report as an introduction to Section III:

Finding C., Use of Punds For Non-Qualified Campaign
Expenses, as set forth in this report is not
complete due to the Committee’s failure to provide
certain records requested in the interim audit
report. If necessary, additional allocations
and/or repayments of matching funds will be
addressed in an addendum or supplement to this
report following review of these records.

Attached as Exhibits C and D are two additional matters
recommended for referral to the Office of General Counsel for
possible compliance action.

Exhibit C is entitled Loans Apparently Not Made in the
Ordinary Course of Business. This matter includes loans from
Chippewa First Financial Bank - $100,000, Federal City National

Bank - $125,000 bridge loan and various lines of credit, and Texas
Commerce Bank - $150,000.
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Chippewa First Fi

nancial Bank - $100,000

The Audit staff a
that the loan does not appe
business. However, the Aud
analysis with respect to it
should be referred.

It is the Audit s
represented by the security

with respect to the short-c

the referral states and the
Committee in its response t

appears to conclude that, s

in a hurry to comglete the

signing cf the gui/ranty may
Mr. Susman” (see page 25 of
paragraph).

It is the Audit s

Susman’s personal gquaran'y
<r paucity of documents provid

Further, it is th
circumstances surrounding t
o as collateral for this loan

report with respect to the
Report, Recommendation #3,
five and six) casts additio
the actions of the parties
personal guaranty is in vio
it represents an excessive
Committee for the period of

2. Federal City Nati

Mr. Susman and the Bank erred on the same document.

It is our opinion that the personal guaranty issue
should be fully investigated in the context of the MUR.

nd the Office of General Counsel agree
ar to be made in the ordinary course of
it staff disagrees with Counsel’s
s conclusion as to why the matters

taff’s opinion that the collateral
agreement and the personal guaranty

are both deficient, and of major importance to this referral.
Whereas, the Audit staff and the Counsel’s office are in agreement

omings of the collateral represented by

the security agreement, we are not in agreement with respect to
inadequacies presented by the personal guaranty. Specifically,

legal analysis acknowledges that the
o the interim audit report did not

N adequately address the personal guaranty issue. However, Counsel

ince the Committee stated that it did

not operate with 5wiss watch precision and that the campaign was

loan, "we [(Counsel] believe that the
have been an error by the bank and by
legal analysis - first full

taff’s opinion that it is highly

O unlikely that either Mr. Susman could have signed the personal
- . guaranty in error or that the bank accepted as collateral Mr.
- R

in error. Moreover, based on the
ed, it is even more unlikely that both

e Audit staff’s opinion that the
he inclusion of the personal guaranty
and the Committee’s reluctance to

obtain and provide the documents recommended in the interim audit

personal guaranty (Interim Audit
Chippewa First Financial Bank, items
nal doubt concerning the legitimacy of
involved. Finally, Mr. Susman’s
lation of 2 U.S.C. § 441a(a)(l)(A) as
contribution of $100,000 to the

time the loan was outstanding.

onal Bank - $125,000 Bridge Loan

and Subsequent Li

nes of Credit

Although the Audi
Counsel are in agreement th
appears to indicate that th

B

t Division and the Office of General
at documentation made available to date
e loan was not made in the ordinary




aatnn e

exc o 3 e AR e e et e 2
— o 22 ’ /4
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course of business, the Audit staff is concerned that 0OGC’s
comments, at page 27 of the legal analysis, appear to suggest some
uncertainty with respect to Progressive Direct Marketing’s (PDN)
involvement, specifically that of its President, in the loan
negotiations.

OGC states it is not clear why PDM’s role in the loan
negotiations is suspect. Further, OGC appears to conclude that
since there is no evidence that PDM had any connection to the bank
its (PDM’s) involvement may have been legitimate (see legal

analysis page 27).

The letter submitted by Counsel in response to the
interim audit report, as well as Counsel’s comments, establishes
that some level of involvement by PDM existed with respect to
arranging the financing. Absent submission of the documentation
requested in the interim audit report, it is not possible to
determine whether or not PDM’s involvement was appropriate to a

o) vendor~client relationship or constituted a contribution to the

Committee by PDM. See Attachment I to Exhibit C.

Texas Commerce Bank - $150,000

The Audit Division and the Office of General Counsel do
not agree on the disposition of this loan. Based on documentation
made available to date, the Audit staff believes that the loan was
not made in the ordinary course of business and recommends the
matter be referred to OGC. The Counsel’s office believes the loan
was made in the ordinary course of business and recommends no
further action.

It is our opinion that the alleged collateral and
respective security agreement are defective and that based on the
following, it appears that the loan was not made in the ordinary
course of business:

o

although required by the security agreement to do
so, the Committee did not deposit the proceeds from
the event into the deposit-only account at the
bank;

since the proceeds were not deposited into the
deposit-only account, the bank not only forfeited
control of the contributions but also of any

matching funds generated by contributions received
at the event;
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According to the loan officer, the proceeds of the
event represented the Bank’s primary collateral.

the stated value of the computer equipment
collateralizes approximately one-third of the

loan, and was considered by the bank along with the
potential matching funds to be secondary
collateral; and

the letter from the fundraising representative to
the Bank, which estimates the total proceeds from
the event will be $150,000, is not supported by
documentation (i.e. justification for the estimate)
and is almost identical to the letter used for the
$100,000 loan at the Chippewa First Financial Bank.

Counsel believes you only have to examine the adequacy

of the security and the risk reducing factors at the time the loan

O was made. While the Audit staff does not disagree with the above,
we believe it is prudent to view the actions of the Bank and the

Committee subsequent to making the loan.

Based on the above, it is our opinion that the Bank'’s
S actions, before the loan was made as well as after the loan was

- made, were questionable, which should be sufficient basis for the
referral of this loan.

Finally, it should be noted that the Committee did not
comply with many of the recommendations contained in the interim
audit report with respect to the Chippewa loan and the Federal

<r City National Bank loan. Such non-compliance is detailed at
Exhibit C. Although the Committee complied with the majority of

= the recommendations with respect to the Texas Commerce Bank locan,

b specific recommendations with respect to documents contained in

the bank files (Interim Audit Report, Recommendation #3, Texas

o Commerce Bank, first item) as well as a detailed accounting of all
G funds raised at the March 6, 1988 event (second item) were not

addressed in the Committee’s response.

Exhibit D is entitled Apparent Excessive Contributions.
The Audit Division and the Office of General Counsel are in
agreement that this matter should be referred.

Exhibit E is entitled Apparent Excessive Contribution -
Advance. The matter involves payments, totaling $3,555.95, made
on behalf of the Committee by John B. Crosby, during the period
April 1987 through June 1987. The individual billed the Committee
on two separate occasions. In our opinion, the individual’s
requests for payment were timely. On December 20, 1988, the
individual agreed to a debt settlement of $385.60.*/

L4 Mr. Crosby’s debt settlement statement was submitted to the
Commission on March 30, 1990.

4
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The Counsel’s office recommends and the Audit staff
agrees that this matter should be referred separately (from :
Exhibit D) in order for the Commission to consider this matter and e
the proposed debt settlement at the same time. 'y

With respect to Finding III.C., Use of Punds for
Non-Qualified Campaign Expenses (final audit report), no
recommendation for referral of this mattef is being made at this
time since certain documentation requested in the interim audit
report with respect to Exhibits A and B has not been provided.

A recommendation for referral to the Office of General Counsel
will be made subsequent to our receipt and review of the

documentation for which subpoena enforcement action is
recommended.

Recommendation

D Approve Recommendations R-1 through R-5 regarding referral of
Exhibits A, B, C, D and E to the Office of General Counsel.

This matter is recommended for placement on the August 14,
1990 Executive Session agenda. Due to its volume, and the fact
e that the Committee provided a photocopy of its response to the
e interim audit report to each Commissioner’s office, the

< committee’s response is not attached. Should you have any

questions, please contact Tom Nurthen or Alex Boniewicz at
G 376-5320.

Attachments:

s Exhibit A: Iowa Staff Housing
Exhibit B: Candidate Spending Limitation(incl.Att.#1 to Exh.C)
) Exhibit C: Loans Apparently Not Made in the Ordinary Course of
R Business (incl. Att. #1 to Exh. C)
- Exhibit D: Apparent Excessive Contributions
Exhibit E: Apparent Excessive Contribution - Advance

Attachment 1: OGC Analysis, dated July 20, 1990, portions
expunged

L
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Iowa Staff Housing

Section 9033.1(b)(5) of Title 11 of the Code of Federal
Regulations states, in part, that the candidate and the
candidate’s authorized committee(s) will keep and furnish to the
Commission all documentation relating to disbursements and
receipts including any books, records (including bank records for
all accounts), all documentation required by this section
including those raquired to be maintained under 11 C.F.R. §
9033.11 and other information that the Commission may request.

In addition, Section 106.2 (a)(l) states that unless
specifically exempt, all qualified campaign expenses made for the
purpose of influencing the nomination of a candidate with respect
to a particular state must be allocated to that state and subject
o the state expenditure limitation. In the event that the

e Commission disputes the candidate’s allocation or claim of
exemption for a particular expense, the candidate shall

an demonstrate, with supporting documentation, that his proposed
method of allccation or claim of exemption was reasonable.

During our review of outstanding accounts payable, the
Audit staff noted a number of final bills from various Iowa

ol
<r utilities. The bills identified houses rented by the Committee
e

in Des Moines, Iowa. The Committee rented three houses, located
at 17 E. Durham Street, 3430 Forest Avenue and at 3432 Forest
Avenue. Two of the houses commonly were referred to as the

7 Gephardt staff house and Gephardt advance house. The rental at 17
- East Durham Street, Des Moines, Iowa appears to have been rented
by Laura Nichols, who was the Iowa state press director.

The Audit staff was unable to determine, and the
wn Committee could not provide, a detailed accounting of the costs
associated with the houses. We did note that a draft for $100,
allocated to Iowa, was annotated "one-sixth rent Gephardt staff
house," however, it was not known who paid the remaining five-

sixths ($500) of the monthly rent.

Committee officials said they were not aware of the
above rentals but stated the matter would be looked into.

In the interim audit report, the Audit staff recommended
that the Committee provide a detailed accounting of all costs
associated with the above rentals, to include but not be limited
to:
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the monthly rent due, the monthly rent paid,
and the source of all such payments, to

include the check/draft number, date, payee,
payor, and signor.

all associated costs, including all deposits,
utilities, furniture and/or equipment rental,
etc. The source of all such payments, to

include the check/draft number, date, payee,
payor, and signor.

copies of all leases identifying the leasee,

leasor, and the period of time covered by the
lease;

a detailed listing of all known individuals
~ who stayed at the houses, to include their
length of stay and their job titles.

In response to the interim audit report, the Committee

= stated that it has been unsuccessful in its attempts to obtain

- documentation for the Gephardt staff house, located at 3430 Porest

Py Avenue, Des Moines, Iowa. According to the Committee, it
contacted the Jim Vogel Agency, which was apparently the rental

O agent involved, but was not provided with any documentation.

However, it is, the Committee’s understanding that only one staff
house was rented on Forest Avenue, and the Committee was unable to

'wr explain why the records appear to reflect two separate addresses.
The Gephardt campaign has no record of who stayed in the house, or
c which expenses were paid by whom. Further, the Committee has been

unable to obtain any information for the 17 East Durham Street
rental.

Recommendation #R-1

The Audit staff recommends that this matter be referred to
the Commission’s Office of General Counsel and that the necessary
information from the Jim Vogel Agency and various Iowa utilities

be obtained through the issuance of a subpoena(s).

When the necessary documentation is obtained, the Audit staff
will (1) adjust the amount allocable to the Iowa spending limit
and advise the Office of General Counsel regarding any repayment
ramifications, and (2) make a formal referral of the Iowa spending
limitation finding contained in the final audit report. An

effort should also be made to ascertain the identities of the
individuals who occupied the houses in question.

o
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Candidate Spending Limitation

Section 9035.2 (a)(1) and (2) of Title 11 of the Code of
Federal Requlations state, in part, that no candidate who has
accepted matching funds shall knowingly make expenditures from his
personal funds in connection with his campaign for nomination for
election to the office of President which exceeds $50,000.
Expenditures made using a credit card for which the candidate is
jointly or solely liable will count against the limits of this
section to the extent that the full amount due, including any
finance charge, is not paid by the committee within 60 days after
the closing date of the billing statement on which the charges
first appear. For purposes of this section, the "closing date"
shall be the date indicated on the billing statement which serves
as the cutoff date for determining which charges are included on
that billing statement.

Y The Committee made available certain American Express
receipts and associated documentation for campaign related
) expenses charged on the Candidate’s personal American Express

card. However, billing statements requested during the audit
fieldwork for the period October 1986 through December 31, 1988,
"y were not made available for review. Based on the "documentation
made available it appears that the Candidate has exceeded the
limitation at 11 C.F.R. § 9035.2(a).

Our review indicated that on February 5, 1988, the
Candidate made a direct contribution to the Committee of $50,000
and as of February 5, 1988, had outstanding charges for qualified
< campaign expenses on his personal American Express card totaling

$16,309.21, cf which $13,981 was incurred in October, 1987. As a
result, it appears that the Candidate exceeded his spending
limitation by $16,309.21 ($66,309.21 - 50,000).

.

Additionally, outstanding American Express charges as of
March 10, 1988, totaled $20,853.29 (with certain charges being
outstanding since October, 1987). The next Committee payment did
not occur until May 23, 1988. Again, it appears that the
limitation has been exceeded.

CN

The Audit staff realizes and made it known to the
Committee at the exit conference that without the benefit of
reviewing billing statements, a determination cannot be made as to
whether a particular charge counts against the limitation, since
it is not known if such charge was or was not paid within 60 days
of the closing date of the billing statement on which the charge
first appeared.

]
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At the exit conference a Committee official stated he is
extremely reluctant to provide the billing statements requested
because of privacy considerations of the Candidate. He further

stated that the Committee will be able, and it’s their desire to
address our request without compromising the Candidate’s privacy.

On March 6, 1989 the Committee restated its desire to
protect the privacy of the Candidate since his American Express
card was used for the congressional campaign, presidential
campaign, and for official and personal travel. Further, the
Committee did its own analysis with respect to the American
Express charges in question and determined that the charges were
paid between 33 and 129 days after they appeared on the billing
statement. The Committee also appears to be stating that they
consider all payments timely since it may be 60 days before the
Committee receives the billing statements from the congressional
office. According to the Committee, the billing statements were
received at the congressional office in St. Louis. The bills were
examined and appropriate charges were allocated (to the
congressional campaign, presidential campaign, ett.). The
statement, with the presidential charges identified, was sent to
the presidential committee for payment.

The Audit staff does not consider the Committee’'s
analysis to be complete since it appears limited to those American
Express charges made available to the Audit staff during the audit
fieldwork. Further, the Committee’s analysis appears to refute
its own conclusion that all payments should be considered timely
since 60 days had past before the billings statements were
received from the congressional office.

According to its analysis, on February 17, 1988, the
Committee made a partial payment towards the January 15, 1988
billing statement. Subsequently on May 23, 1988, 96 days after
the February 17, 1988 payment, the Committee made another payment
to American Express, part of which was applied to charges on the
January 15, 1988, billing statement.

It is our opinion that the Committee’s analysis
indicates that the Committee was in possession of the January 15,
1988, billing statement well within the 60 day time frame (since
it made a payment on February 17, 1988), and that certain charges
contained on the January 15, 1988, billing statement were
outstanding until May 23, 1988, or 129 days from when first
appearing of the billing statement.

/6
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It is also our opinion, that in order to insure that a g
comprehensive review is conducted with respect to the limitation 4
at 11 C.F.R. § 9035.2(a), all billing statements and supporting i
documentation for the period October, 1986 through December 31, 3
1988 should be made available for review, since it is apparent

that the limitation has been exceeded.

In the interim audit report, the Audit staff recommended
that the Committee provide billing statements and supporting

documentation for all charges on the Candidate’s American Express
card for the period October 1986 through December 31, 1988.

In response to the interim audit report, Counsel states
that the Committee was unaware that such an extensive request had
been made. Rather, until these dates appeared in the interim
audit report, it was the Committee’s understanding that the

o auditors had requested only those records relating to the period
i January 1, 1988 through the end of the campaign in March, 1988.
- The Committee still maintains that the privacy concerns related to
these credit card expenses are significant. Yet, in an effort to
e cooperate with the Commission’s request, the Committee produced,

for the entire period requested, "billing statements and

ot supporting documentation that relate to charges incurred by and

~r paid by the Gephardt for President Committee." Counsel further
states that those expenses on the American Express statements that

O were incurred for other purposes have been redacted and for
periods vhen billing statements are not submitted, there were no

M expenditures or payments by the Committee reflected on the billing

statements.*/

C It should be noted that the audit workpapers, the exit
conference summary, and an outline of the topics to be discussed
wn during the exit conference, given to the Committee (and Counsel)
immediately before the exit conference, all document the request
O to be for the period October, 1986 through December, 1988.

Further, it is our opinion that the Committee has still
not complied with the recommendation. It did not provide certain
statements and for other statements, certain information has been
redacted.

However, based on our review of the documentation
submitted, it is our opinion that the Candidate exceeded the
contribution limitation by $98,973.40. The excessive amounts
occurred as follows, $14,610.94 on March 16, 1988; $1,809.35 on

*/ An inference could also be drawn that charges incurred by the
Gephardt for President Committee, Inc. but paid by some other
person/entity were not produced.

I
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April 14, 1988; $19,424.65 on May 14, 1988; and, $63,128.46 on
June 15, 1988.*/ See Attachment I to Exhibit B. The Committee
made payments relative to the above American Express charges

totaling $29,308.89, leaving an unresolved amount of $69,664.51 as
of June 15, 1988.

Recommendation #R-2

The Audit staff recommends that this matter be referred to
the Commission’s Office of General Counsel in order to obtain via
subpoena to the Candidate and/or American Express the records
necessary to complete this analysis. After reviewing the
information obtained, the Audit staff will revise this analysis
accordingly and forward the results to Office of General Counsel.

* /

¥ The documentation submitted by the Committee for billing

statements subsequent to June 15, 1988, was inadequate for
purposes of further analysis.
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Schedule of Contributions
Made by Congressman Richard Gephardt

American Express
Contributions Direct Charges**/ Total in Bxcess of
Made as of*/  Contributions (Rev charges) Contributions Limi tation

*2/05/88 S -0- 30,000.00 S -0-

"3/16/88 14,610.94

64,610.94 14,610.94

34/14/88

1,809.35 66,420.29 16,420.29

15/14/88 19,424.65

85,844.94  35,844.94

06/15/88

63,128.46 148,973.40 98,973.40

Limitation at 26 U.S.C. §9035(a)

Amount in Excess of Limitation

Amount in Excess of Limitation 98,973.40

Less: Committee payments relative 29,308.89

to the above Amer. Express
charges

Unresolved amount as of 6/15/88 S 69,664.51

-/ (American Express charges only) - Represents the 60th day from the closing date of
the billing statement, on vhich the outstanding American Express charges first
appeared.

**/ Qutstanding 60 days from the closing date of billing statement on vhich the
charges first appeared.
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Loans Apparently Not Made in the Ordinary Course of

Business

Section 431(8)(B)(vii) of Title 2 of the United States

Code states,

in part, that any loan of money by a State bank, a

federally chartered depository institution shall be made in
accordance with applicable law and in the ordinary course of
business, on a basis which assures repayment, evidenced by a
written instrument, and subject to a due date or amortization
schedule, and such loan shall be considered a loan by each
endorser or guarantor, in that proportion of the unpaid balance
that each endorser or guarantor bears to the total number of
endorsers or guarantors.

Section 441b(a) of Title 2 of the United States Code
states, in part, that it is unlawful for any national bank, or any
corporation organized by authority of any law of Congress, to make
a contribution in connection with any primary election or caucus
held to select candidates for any political office, or for any
candidate, political committee, or other person knowingly to
accept or receive any contribution prohibited by this section.

2

Chippewa First Financial Bank

On February 29, 1988, the Committee received a

$100,000 loan from the Chippewa First Financial Bank ("the Bank").
The loan was payable on demand, but not later than April 1, 1988.
According to the loan documentation, the loan was secured as

follows:

Security Agreement which states "receipts from
individual donors’ campaign contributions. Debtor
hereby grants to the Secured Party a security
interest in the following collateral: All proceeds
received by Debtor as campaign contributions from
individuals, including, without limitation,
contributions resulting from a fundraising event to
be held in St. Louis, Missouri, Wednesday, March
2nd Gephardt for President Luncheon hosted by Louis
B. Sussman (sic)."

In addition, the "Debtor agrees to deposit the
contributions resulting from the March 2, 1988,

fundraising event into a deposit-only account at
the Secured Party".

14
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Personal Guaranty - this guaranty states that "to
induce Chippewa First Financial Bank (the "Bank")
to make loans and advance credit to GEPHARDT FOR
PRESIDENT COMMITTEE, INC. ("Borrower"), the signer
or signers ("Guarantors" or a "Guarantor") jointly
and severally unconditionally guarantee

full payment when due of all Liabilities (as
hereinafter defined) of Borrower to the Bank. This
shall be a continuing guaranty."”

The named signatory on the demand note and security
agreement is "Gephardt For President Committee, Inc. Louis B.
sussman (sic) Attorney In Fact." The named signatory cn the
personal guaranty is "Louis B. Sussman (sic), Attorney In Fact
{Guarantor)." Further, Mr. Susman’'s apparent signature appears on
each document. It should be noted that the Committee has not
provided a Power of Attorney document which appoints Louis B.
Susman*/ to act of behalf cf the Committee.

From our review of the langquage contained in the
demand note and collateral securing same, it appears that the

Bank’s extension of credit to the Committee was based on the
strength of the personal guaranty of Louis B. Susman. The above
mentioned Security Agreement appears to be defective, since at the
time the loan was approved the Committee had not opened a deposit
only account, nor did they maintain any other account at the Bank
for the purpose of depositing contributions generated at the March
2, 1988 fundraising event, as required by the Security Agreement.
Furthermore, the loan file did not contain any projections with
respect to funds expected to be generated at the fundraising

event, such projections would be pertinent to the Bank if a loan
was to be secured is this manner.

As a result, it appears that the loan was not made
in the ordinary course of business, and that Louis B. Susman, as
sole guarantor, made a $100,000 contribution to the Committee for
the period of time the loan was outstanding (2/29/88 through
4/12/88), which exceeds the limitation at 2 U.S.C. § 44la(a)(l) by
$100,000 since the individual had already contributed $1,000 to
the Committee. Further, it should be noted that the Security
Agreement and the Financing Statement of the secured party were
signed by A.J. Schmitz, President. Mr. Schmitz is listed in the
Polk’s Bank Directory, Fall 1988, as the Bank’s President/Loans,

Director and contributed $250 by personal check dated February 26,
1988 . **/

*/ This individual corresponded with the Commission relative to
the 438b audit of St. Louisians for Better Government and
advised that the firm of Thompson & Mitchell was, as of the
letter dated 2,/29/88, representing the auditee.

**/ Three days prior to making the subject loan.

15
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The Committee’s Counsel stated that he had never seen
the guarantee before and emphasized that Mr. Susman had signed as
Attorney In Fact on behalf of the Committee and that neither Mr.

Susman nor the Bank had any intent to execute a personal guaranty '
for the loan. 1

In a letter to the Committee’'s Counsel, dated March 7,

1989, Mr. Susman stated that "pursuant to our telephone
conversation, please be advised that at no time did I ever agree,
intend or implement any personal guarantees for Gephardt for
President loan at Chippewa Bank. I was regquested to act as
Attorney In Fact for the Gephardt for President Committee in
reference to a loan they were making at the Chippewa Bank. A
staff member of the Gephardt for President brought me a number of
papers to execute. If I inadvertently signed a personal

O guarantee, it was a mistake. I have never furnished any financial

- statements or had any conversations with the Bank regarding my

= potential personal guarantee."

In the interim audit report, the Audit staff recommended
that the Committee provide the following:

s all materials presented to the Bank at the time the loan
was requested, to include but not be limited to, the
loan application, fundraising projections with respect
to the March 2, 1968 event, financial statements, etc.;

6 4 73

[
L4
L

a detailed accounting of all funds raised at the March
2, 1988 event;

an explanation as to why a deposit only account was not
opened at the Bank;

05 N 4

an explanation from officials of the Bank as to why the
Security Agreement should not be considered defective;

an explanation from officials of the Bank concerning the
Bank'’s acceptance and inclusion cf Mr. Susman’s personal
guaranty of $100,000;

all documents presented to the Bank by Mr. Susman which
support the above mentioned guarantee;

a notarized copy of the Power of Attorney document which
appoints Louis B. Susman to act on behalf of the
Committee with respect to this loan; and

an explanation from officials of the Committee and/or
Bank as to why the loan should be considered as having
been made in the ordinary course of business.

N
[e
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It should be noted that the Committee did not comply
with any of the above components of the recommendation, except for
a three-page letter from Louis B. Susman to Mr. Al Schmitz,
Chippewa First Financial Bank, which provides background
information on Louis B. Susman, and his conservative estimate that
the net proceeds from the March 2, 1988 event would be $150,000.
The Committee also provided a one page undated and unsigned
"Resolution" with respect to Lewis Sussman [apparently the same
Louis B. Susman in question] being authorized as
"Attorney-in-fact"™ and a certificate from William A. Carrick
stating that the "attached copy of certain Resolution duly adopted
by the Board of Directors on February 26, 1988, is a true and
correct copy of certain actions...on that date." The Committee
states that the certificate carrying the signature of William A.
Ccarrick was siagned by an authorized representative of Perkins Coie
at the :instruction of William A. Carrick, and if needed, an
affidavit concerning same can be provided.

Counsel for the Committee states "this
campaign, like so many campaigns, did not
operate with Swiss watch precision. 1If the

z

o Security Agreement called for the
. establishment of an account, then the account
< should have been established. And if the
account was to hold for immediate repayment to
O the bank all contributions raised by the
5 Sussman (sic) event, then surely this too
E should have been done. It was not done,
< however. This may represent a breach in the

terms of the Security Agreement but it does
e not represent -- the crucial point -- a legal

weakness in the bank'’s security.

Exhibit C-5 reflects the UCC Security
Agreement filed by Chippewa First Financial
Bank laying claim to ’‘receipts from individual
donor's campaign contributions’ as a source of
repayment for the loan. The statement did not
require that these contributions derive from
the St. Louis fundraising event, or from any
particular event, but rather laid claim to any
individual donor campaign contributions
totaling the $100,000 principal (plus
interest) of the loan. That the Bank would
have preferred to have the campaign’'s
compliance with the deposit-only requirement,
applicable to this St. Louis event, does not
mean that in the absence of such an account,
it had no legally secured interest. And as it
happened, the campaign plainly did not take

|7
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advantage of this lapse of compliance with the
terms of the Security Agreement, but rather
repaid the loan promptly.

The confusion of the auditors here is between
a defect in contractual compliance and a
defect in legal compliance. The one does not
automatically translate into the other. A
contract might, for example, call for a loan
to be paid on one date, when it is paid
instead five days later, but there has never
been a suggestion that a five-day tardiness in
repayment of a loan -- in and of itself a
breach of contract -- causes a loan to lose
its ordinary course character. Here, too, the
failure of the campaign to establish an
account or to deposit its fundraising proceeds
into that account for immediate loan repayment
breaches its contract but not the relevant
standards of law. 1In July of last year*.the
Commission noted in its proposed rulemaking
that it might require candidates borrowing
funds against the receipt of future
contributions to enter into loan agreements
‘requiring that when the committees receive
such pledge collateral they deposit it in a VL
separate account for use in retiring the .
debt.’ 54 Fed. Reg. at 31287 (July 27, 1989). '
Should this proposal become law then a
contractual requirement would become also a
legal requirement bearing on the question of
ordinary course lending. The two have not yet
O/ become the same."

The Audit staff disagrees with Counsel’s comments made
with Bespect to the Security Agreement. It is our opinion that
in order for the bank to proceed in the most prudent manner,
which insures repayment under any circumstances, it should have
required the Committee to deposit the proceeds from the March 2,
1988 event into a deposit only account at the bank. Schedule A
to the Security Agreement specifically states "in consideration
of the matters set forth in the Security Agreement, Debtor
agrees to deposit the contributions resulting from the March 2,
1988 fundraising event into a deposit-only account at the
Secured Party, and further agrees...all indebtedness secured
hereby."

It is also our opinion that the Committee has not
sufficiently addressed the matter of the "personal guaranty”.

1<
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The demand note, dated February 29, 1988, indicated that the
loan is secured via a Security Agreement, respective UCC filing
and a personal guaranty. The unlimited guaranty is signed by
Louis B. Susman, Attorney In Fact, not Gephardt for President
Committee, Inc., Louis B. Susman Attorney In Fact as the demand
note and security agreement were signed. The Committee’s
response is silent with respect to all recommendations
concerning the personal guaranty.

Absent evidence to the contrary, it is the opinion of
rhe Audit staff that the loan was not made in the ordinary
course of business and that Louis B. Susman appears to have
exceeded the contribution limitation in the amount of $100,000.

-

2. Federal City National Bank

Oon August 28, 1987, the Committee received a $125,000
loan from Federal City National Bank ("FCNB"). Repayment of the
loan was due on September 11, 1987, however, the Committee did
not repay the loan until October 8, 1987. According to the loan
documentation, it was secured by "a commitment from Adams
National Bank for a $400,000 line of credit to be disbursed on
or about September 10, 1987". The Committee did not receive the
above mentioned $400,000 line of credit from Adams National
Bank.

Oon March 6, 1989, the Committee submitted a copy of a
letter dated March 3, 1989, that it received from Martha Foulin
-Tonat, Assistant Vice President FCNB. The letter made the
following assertions:

# in August, 1987, John Duffy, Senior Vice
President and I met with Charles Curry,
President of Progressive Direct Marketing,
Inc. and Boyd Lewis, Finance Director for
the Committee;

Progressive Direct Marketing was to begin a
direct mail program for the Committee and
had arranged for a $400,000 line of credit
facility from Adams National Bank (emphasis
added) ;

the purpose of the meeting was to arrange
for a bridge loan, based on Adams’
commitment to allow Progressive Direct
Marketing to begin the program;

|
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FCNB requested a copy of the letter from
Adam’s indicating their commitment to extend
the line of credit;

2 in the letter, signed by the President of
Adams National Bank, Adams extended their -4
commitment contingent on submission of 4

requested documents; |

FCNB's Executive (Loan) Committee approved
the loan. Mr. McAuliffe abstained as he is
also the Committee’s finance chairman;

there in no way was any special treatment
extended to the Committee. The financial
information and source of repayment was more

<3 than adequate to justify the decision to

grant the loan request;

on September 8, 1987, FCNB was informed that
Adams had reneged on their lgan commitaent;
. and,

FCNB’'s Executive Committee then approved a
$400,000 line of credit on October 7, 1987,
secured by matching funds.*/

* / The $125,000 loan was repaid on October 8, 1987, (loan
= balance of $90,000 at that time) from proceeds of this line
of credit
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The Audit staff has not reviewed any documentation
relating to the purported $400,000 line of credit request with
the Adams National Bank, nor has the Committee provided a copy
of the letter from the President of the Adams National Bank
concerning its commitment and requested documents. Further, it
appears that Progressive Direct Marketing, Inc. may have
arranged for the purported $400,000 line of credit with the
Adams National Bank on behalf of the Committee.

The $125,000 loan at FCNB appears to have been made on
the strength of the collateral, a purported $400,000 line of
credit commitment from the Adams National Bank. However, the
loan was actually unsecured during the entire period it was
outstanding. As a result, it is the opinion of the Audit staff
that the loan was not made in the ordinary course of business.

As previously stated, FCNB’s Executive Committee
approved a $400,000 line of credit on October 7, 1987. This line
of credit was ultimately increased to $1,400,000.*/ 1In addition,
the Committee received two loans of $40,000 and $30,000, and
subsequent to repaying the $1,400,000 line of credit, the
- Committee received another $400,000 line of credit. All of the

s above were secured by matching funds.

It is the opinion of the Audit staff that the above
lines of credit and loans were made in the ordinary course of

s business, provided that Mr. McAuliffe abstained from voting on
same.

In the interim audit report, the Audit staff recommended
¢ that the Committee provide the following:

n 0 all materials presented to the FCNB at the time
5 the loan was requested, to include but not be
o limited to, the loan application, the Committee’s
financial statements, contribution projections,
financial statements of Progressive Direct
Marketing, etc.;

a copy of the aforementioned letter, signed by
the President of the Adams National Bank,
extending its commitment contingent on the
submission of requested documents;

The line of credit was increased from $400,000 to $445,000;

from $445,000 to $1,000,000; and finally from $1,000,000 to
$1,400,000.
2
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a copy of the transmittal from the Adams National
Bank concerning its reason for declining to issue

the $400,000 line of credit, and any other documents on
file concerning the Adams line of credit;

a statement from officials of Progressive Direct
Marketing concerning their role in the attempt to obtain
the line of credit from the Adams National Bank;

an explanation from officials of the FCNB as to why the
loan should be considered a secured loan when in fact
the alleged collateral did not exist at the time the
loan was made and was not expected to be in existence
until one day (September 10, 1987) before the due date
of the loan (September 11, 1987);

a copy of the FCNB’s official record concerning Mr.
McAuliffe’s abstention of this loan ($125,000);

- a copy of the FCNB’'s official record concerning its vote
s approval of the October 7, 1987, $400,000 line of credit
g and subsequent increases to $1,400,000, to include

copies of abstentions by any Executive Committee member;

NO & a copy of the FCNB’s official vote on the loans of
* $40,000 and $30,000, and on the February 23, 1988
=~ $400,000 line of credit, to include copies of
abstentions by any Executive Committee member; and

an explanation from officials of the Committee and/or
the FCNB as to why the $125,000 loan should be

considered as having been made in the ordinary course of
business.

In response to the interim audit report, Counsel
states that "the bridge loan appears to have
troubled the Audit staff because in its words it
'has not reviewed any documentation,’ including a
copy of the letter of commitment from the
president of Adams National Bank. The auditors
are, therefore, uncertain that there was any such
commitment upon which FCNB could base security
for the bridge loan. There is also their
remarkable suggestion that even if there were
such a commitment, Adams’ apparent renunciation
of that commitment after the fact means that
somehow FCNB's $125,000 loan was unsecured.

A
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On both counts ~-- whether there was a commitaent 4
and whether the reneging on the commitment -
somehow eliminated the assurance of repayment to ;
FCNB -- the evidence and the law overwhelmingly

refute the auditors. Attached as Exhibit C-6 is

a letter from the president of Adams National

Bank dated August 26, 1987, committing to make a

line of credit available to the Gephardt for

President Committee ’‘secured by (matching fund)

proceeds and from direct mail fundraising,’ and

contingent solely on the submission by the

campaign of the requested documentation.

This documentation included, inter alia, the
campaign’s presentation of the determination of
~ its eligibility to receive matching funds issued
by the Commission on April 27, 1987. Attached
also as Exhibit C-7 is a letter from counsel to

k. the campaign dated August 27, 1987, confiraing to
s Federal City National Bank that all documents
e requested by Adams ‘are being prepared and will

be delivered...as soon as possible.’ Documents
in the files of both the bank and of the law
firm, which documents will be made available to
the Commission staff for inspection upon request, 4
confirm that these documents were in fact 7
delivered as commaitted." i

"As it happened, Adams abrogated its commitment.
The reasons are set forth in a letter from the
Director cf Progressive Direct Markating, a
direct mail firm which assisted the Gephardt
Campaign in negotiations with Adams National
Bank. That letter dated September 30, 1987,
addresses at great length the circumstances
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apparently surrounding this breach of
commitment.d/

4/ In another suspicious leap of faith, the
auditors are concerned that the Adams National
Bank may have ’'arranged’ this line of credit with
the direct mail firm. Here there is a thought
that the direct mail firm may have somehow
illegally extended credit to the campaign. As
the PDM letter of September 30, 1987, makes
abundantly clear, the participation of this firm
in the negotiations with Adams was completely

e appropriate in view of the purpose of the Adams

[ loan: to fund an early Gephardt Campaign direct
O mail effort conducted by PDM. It was the

B e expectation of PDM in the Gephardt campaign that
o the loan would be repaid with contributjons and

4 relating matching funds received as a result of

this direct mail effort. For this reason, PDM's q
participation in these negotiations was required ’
to explain to Adams the nature of the direct mail 2
effort and the basis upon which the campaign (i
could project successful returns sufficient to .
repay the Adams’ line of credit. The term G
'‘arranged’ appearing in a letter from an officer 1
of FCNB who had no knowledge of direct mail

X fundraising may be taken to be somewhat

" misleading; but could not the auditors have asked

; the question and spared all the introduction into

o the interim report of an unnecessary note of

gross suspicion? [(end of footnote 4]

There was then a commitment by Adams National
Bank and it was abrogated. Does this cause the
loan made by FCNB on the basis of this
commitment, before its abrogation, 'unsecured’ in
a legally defective fashion? This is the
apparent suggestion of the auditors and it is
simply wrong. FCNB issues many bridge loans on a
weekly basis in their ordinary course of
business. FCNB could not have known that Adams
would renege on the commitment. When it issued
its bridge loan on the strength of that
commitment it was plainly acting in the exercise
of perfectly reasonable business judgment, acting
in the ordinary course in every sense of the

term." .fo
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Counsel further states that "recourse against the
Committee and Adams National Bank was not the
sole basis for reassurance to FCNB. At all
times, FCNB had cash deposits of GPC on hand
entirely sufficient to pay off the loan and a
debit to the GPC account for this purpose was
expressly authorized under the loan agreement."”

It is the opinion of the Audit staff that the
documentation provided by the Committee and its Counsel’s response
to this matter i1s not persuasive enough to make a determination
that the lcan was made in the ordinary course of business.
Conversely, it appears that the loan was not made in the ordinary
~ourse of business based on the following:

3

Counsel’s statement with respect to deposits on account
~ at FCNB, specificaily that a debit to the Committee’s
account for this purpose was expressly authorized under
the loan agreement is simply not true. The note, signed
by the Committee’s Campaign Manager and Controller, does
P not provide for any debit provision; and

¥ g the letter, signed by the President of Adams National

<r Bank, extending its commitment of a $400,000 line of
credit was, in fact, contingent "upon submission of the

O campaign of the requested documentation”. The letter is

k- dated Auqust 26, 1987, and oddly enough is addressed to

i the President of Progressive Direct Marketing (PDM) and

< not to the Committee. The date of the letter (August
26, 1987) and its contingencies are important, since the

C FCNB bridge loan for $125,000 was made two days later on
August 28, 1987. FCNB obviously knew that the

N

contingencies attached to the Adams commitment were not

" satisfied, at the time it made the $125,000 loan,

i because in a letter dated August 27, 1987 to FCNB,
Counsel for the Committee stated that the documentation
requested by Adams is being prepared and will be

forwarded as soon as possible.

It is obvious to the Audit staff that at the time FCNB
made the $125,000 bridge loan neither the Committee nor
FCNB had a firm commitment from Adams; and

in support of its assertions that "in another suspicious
leap of faith, the auditors are concerned that Adams may
have arranged this line of credit with the direct mail
firm", Counsel provided a copy of a three page letter
from the President of PDM to a Vice President of Adams
National Bank; which Counsel states makes abundantl
clear the participation of this firm in the negotiations
with Adams was completely appropriate.

pla)
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The letter submitted by Counsel in response to the
interim audit report, as well as Counsel’s comments, establishes
that some level of involvement by PDM existed with respect to
arranging the financing. Absent submission of the documentation
requested in the interim audit report, it is not possible to
determine whether or not PDM’s involvement was appropriate to a
vendor-client relationship or constituted a contribution to the
Committee by PDM.*/ See Attachment I to Exhibit C.

Finally, the Committee did not comply with the following
subsections of the recommendation:

i all materials presented to the FCNB at the time the loan
was requested, to include but not be limited to, the
loan application, the Committee’s financial statements,
contribution projections, financial statements of
Progressive Direct Marketing, etc.;

¢ a copy of the transmittal from the Adams National Bank
concerning its reason for declining to issue the
$400,000 line of credit, and any other documents on file
concerning the Adams line of credit;

* an explanation from officials of the FCNB as to why the
loan should be considered a secured loan when in fact
the alleged collateral did not exist at the time the
loan was made and was not expected to be in existence
until one day (September 10, 1987) before the due date
of the loan (September 11, 1987)

With respect to the subsequent loan activity with FCNB,
the Audit staff stated it was our opinion that the remaining lines
of credit and loans were made in the ordinary course of business,
provided that Mr. McAuliffe**/ abstained from voting on same.

In response, the Committee submitted a copy of a
notarized letter from an officer of FCNB which states that Terence
McAuliffe did not participate in any discussion of, nor did he
vote on, any of these loans.

=/ On October 27, 1988, the Committee and PDM agreed to debt
settle a $273,235.77 debt for $107,000.

*%/ According to Polk’s Bank Directory, Fall 1988 and Fall 1989,
Terence R. McAuliffe is Chairman of the Board, Federal City
National Bank.

A
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Based on our review of the documentation submitted, the
Audit staff believes, absent any indication to the contrary as a
result of additional documentation obtained by the Office of
General Counsel, the remaining lines of credit and loans were made
in the ordinary course of business.

3. Texas Commerce Bank

The Texas Commerce Bank ("the Bank") made a loan of
$150,000 to the Committee on February 26, 1988. The maturity date
of the loan was April 15, 1988.*/ According to the loan
documentation, the loan was secured as follows:

¥ Security Agreement which states that the Debtor hereby
grants to the Secured Party "all proceeds received by
Debtor as campaign contributions from individuals,
including, without limitation, contributions resulting
from a fundraising event to be held in Highland Park,
Texas on March 6, 1988; and all proceeds received by
Debtor from the United States Department of the Treasury
pursuant to the certification of the Federal Election
Commission as required by the Presidential Primary
Matching Payment Account Act which relates to and arise
by reason of the contributions received by Debtor
resulting from the fundraising event to be held in
Highland Park, Texas on March 6, 1988."

In addition, Debtor agrees to deposit the contributions
resulting from the March 6, 1988, fundraising event into
a deposit only account at the secured Party.

a second Security Agreement which grants the Secured
Party a security interest in various - computer
egquipment.

It should be noted that the Committee did open an
account at the Bank, but did not deposit any of the proceeds from
the fundraising event. When making a loan payment, the Committee
would transfer the funds into the account at the Bank, and the
Bank would debit this account and apply the said funds to the loan
balance. In addition, matching funds were already pledged as
security against a $400,000 line of credit established with the
Federal City National Bank on February 23, 1988 (three days before
the above mention loan was made). With respect to the second
Security Agreement, the computer equipment was leased by the

*/ As of May 31, 1988, the balance of the loan was $45,000.

17
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Committee through February 9, 1988, at which time the equipment
was purchased. A letter to the Committee dated February 10, 1988,
from the Client Services Manager at Straton, Inc. valued the
computer equipment at $53,600.

As a result it does not appear that the loan was made in
the ordinary course of business.

In the interim audit report, the Audit staff recommended
the following:

< all materials presented to the Bank at the time the loan
was requested, to include but not be limited to, the
loan application, fundraising projections with respect
to the March 6, 1988 event, financial statements, etc.;

a detailed accounting of all funds raised at the March
6, 1988 event;

an explanation as to why funds raised at the event were
not deposited into the account maintained at the Bank;

g an explanation as to how matching funds could be
assigned as collateral when in fact such assignment was
already in effect with FCNB;

copies of all documents which assigned to the Bank
(assignee) rights to all matching funds generated by
contributions received at the March 6, 1988 event and
all documents which perfect said rights;

an explanation from officials of the Bank as to why the
Security Agreement, which grants the Bank an interest in
the contributions raised at the March 6, 1988 event and

respective matching funds, should not be considered
defective:

copies of all documents which perfect the Bank's
security interest in the computer equipment; and

an explanation from officials of the Committee and/or
Bank as to why the loan should be considered as having
been made in the ordinary course of business.

23




GEPHARDT FOR PRESIDENT EXHIBIT C
Referral Matter - FAR Page 16 of 16
8/14/90

In response to the interim audit report, the
Committee has provided a majority of the documentation requested. 7
In a letter to the Committee’s Counsel, the loan officer who had ki
responsibility for closing the loan stated that the loan was

secured (i) primarily by proceeds from a scheduled March 6, 1988
fundraising event hosted by J. McDonald Williams, (ii) by any 1
matching funds received with respect to the proceeds, and (iii) by i
certain of the Committee’s office equipment. He further stated ;
that the loan file contained a letter from J. McDonald Williams

which outlined the fundraising event, including Mr. Williams’
conservative estimate that net proceeds from the event would total
$150,000.*/

The Bank’s loan file appears to have all the
necessary documents with respect to the above mentioned
collateral, including copies of filed UCC forms which perfects the
Bank's secured interest.

Although on the surface it appears that this loan

& was, in fact, made in the ordinary course of business, it is the
e opinion of the Audit staff that using an estimate of net proceeds
& based on a letter from an individual which apparently did not

e include documentation to support such estimate, and accepting same
’ as your primary collateral is tenuous at best. Further, since

< the Committee did not provide a detailed accounting of the

proceeds from the fundraising event, as recommended, and said

o proceeds were not deposited into the established deposit only

" account, and matching funds used as security were restricted to

S those generated from contributions received at the event, the

<1 Audit staff cannot offer an opinion with respect to the

credibility of the estimate.

It is the opinion of the Audit staff that the

security agreement for contributions from the fundraising event

o and related potential matching funds is defective, since the
contributions were not deposited into the account at the Bank and
the matching funds for same were already pledged against a line of
credit at the Federal City National Bank. In addition, the value
of the pledged computer equipment is not sufficient to fully

secure the loan.

Recommendation #R-3

It is the opinion of the Audit staff that the Committee has
not complied with the recommendations and that the three loans
were not made in the ordinary course of business. As a result,
the Audit staff recommends that this matter be referred to the
Commission’s Office of General Counsel for treatment as a MUR.

*/ The letter is formatted similar to the letter provided with
respect to the Chippewa First Financial Bank loan which also
projected net proceeds of $150,000.

2



PROGRESSIVE DIRECT MARKETING, INC.
Suite 400 ¢ 2100 M Street, N.W. ¢ Washington, D.C. 20037 « (202) 775-9001

September 10, 1987 OQ/’\ /\

Vice President % éﬁohéLJ’CL
The Adams National Bank i

1627 K Street, N.W. /d "f 3 \
Washington, D.C. 20006

Ms. Carol J. Lichtenstein "37723%0&507‘;: ¥>‘\ ({:3y¢

Dear Ms. Lichtenstein,

In reply to your letter of September 23rd regarding
~he proposed Gephardt Campaign loan, I feel it is important
-0 set out the reasons from my standpoint for the failure of
our negotiations to conclude a loan agreement with your Ltank.
I had looked forward to working with vou and Ms. Blum, and

zm very cisappointed that our discussions and efforts did not
<r saterialize.

As I indicated very directly in a conference in Ms.

- Slum's office on Friday afternoon, September 4th, our request

= for a loan was always based on the understanding that it would
involve advances at the time of mailing our prospect letters.
As our mailing program developed, with several mailing dates,
¥ the accumulated advance or loan needed, above the dollar return
O on mail receipts, would be secured by federal matching funds.

ey As evidence of this understanding, we had indicated from
our earliest discussions in early August that we desired an
advance under the loan on or before September 1, 1987 to cover
e <he postage and other up-front costs involved in the Seotember lst
> mailings that we made. As you know, we mailed around 800,000
N letters in early September. Originally, in early August, you
indicated that such an advance around September lst or before was
probably possible, but we would need to organize all the loan papers
required. Later, in the last week or ten days of August, you
indicated the loan would probably not be approved by August 31st
and at that time I indicated we would like temporary financing
until the expected loan approval was received by September 10th or
11th. After discussing this with your bank, 7 arranged a loan of
$125,000 from another bank (a bridge loan) based on a letter from
your President Barbara Blum stating that your locan and line of

credit was to be approved soon when the necessary documents in
crocess were submitted.

3C
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it was never communicated to us at this time that your
loan approval was to be only on the collateral of a pledge of
federal matching funds which at this stage would have to be from
receipts already contributed to the Gephardt Campaign from
sources other than direct mail.

My entire conversations and application for a line of
credit was based on the assumption and understanding that:
(1) direct mail receipts and matching funds thereon would secure
the line of credit, and (b) advances could be made initially
around September 1, 1987 based on the security of anticipated
receipts from letters sent out on that mailing date, along with
their federal matching funds. It was understocd and discussed
that there was a technical and practical difficulty in pledging
with adequate security the matching funds on direct mail receipts
only as distinquished from matching funds on other non-direct mail
recelpts, and that some resolution of this would have to be worked
out. However, it was my understanding that we would both review
this and would make every effort to solve this ctroblem i1n some way.

It was never understood or discussed, 0 the kbest of my
awareness, that there would be no advances at the time of making a
major "direct mail" mailing except on the basis of federal matching
funds already accumulated from non-direct mail sources. I stated
+his understanding on our part very clearly in the evonference on
Friday afternoon September 4th in Ms. Blum's office.

In addition to learning, and making clear from our standpoint,
that The Adams Bank had a quite different view of the proposed loan
than the understanding that the Gephardt Campaign and I had, it was
my further impression in that conference that there was still serious
doubt as to whether the loan would be approved in the coming week.
Questions asked by Ms. Gertzog both while Ms. Blum was present and
after she left the meeting and asked me to continue the discussion
with Ms. Gertzoq, repeatedly brought up the question of what kind of
loan was being requested (the loan we had been processing for a

month or more), and whether it was an appropriate loan for The Adams
Bank.

The result of this conference caused great concern for the
outlook for the loan in spite of the letter received on August 26,
1987 from The Adams Bank which was submitted to back-up the bridge
loan of $125,000 secured from another bank on August 28th.

It seemed obviously necessary after the conference on
September 4th, from a standpoint of fair dealing, to notify the
other bank of the current status of the line of credit that their
bridge loan was based upon, approval of which line of credit was
already delayed longer than originally contemplated.

Bl
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The Gephardt Campaign thereafter, properly in mv view,
arranged to receive longer term financing from the other bank
<0 resolve a situation that had become embarrassing and very
anexpected in the overall negotiation for direct mail f{inancing.
I of course regret that it was not then approoriate to attempt

to conclude the loan that was being discussed and negotiated
with The Adams Bank.

One other point in connection with these matters I feel
should be pointed out very clearly and positively. At no time
grior to September 8th, did the Gephardt Campaign or myself,
directly or indirectly negotiate or try to arrange a line of credit
with any bank or financing source other than The Adams Bank. There
was no undisclosed dealing with another bank during the period of
~ur loan negotiations. The only other contact in that pericd was
for the "bridge loan" as discussed with you and officers of your
cank and which was made with your agreement and cooperation. It
~as only after September 4th that there was at any <:me ccnsideration

.£ "sntertaining cother loan proposals".

I would personally hope that the occasion for future

{inancing might come up with The Adams Bank at some time cn a
mutually agreeable basis.

I enjoyed working with you and the officers of The Adams
Bank in spite of the misunderstanding that developed and regret
that this occurred. Although the matter has caused great concern
for all parties, I recognize that communication problems and
misunderstandings sometimes occur in spite of the best cf intentions.

Yours very truly,
M&L .C
Charles E. Curry
President
cc: Ms. Barbara D. Blum

President, The Adams Bank
Hon. Richard Gephardt
Ms. Joanne Symonds

3
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Apparent Excessive Contributions

Section 44la(a)(l)(A) of Title 2 of the United States
Code states that no person shall make contributions to any
candidate and his authorized political committee’s with respect to
any election for Federal office which, in the aggregate, exceed
$1,000.

Section 103.3(b)(3) of Title 11 of the Code of Federal
Regulations states, in part, that contributions which on their
face exceed the contribution limitations set forth in 11 C.F.R.
110.1 and contributions which do not appear to be excessive on
their face, but which exceed the contribution limit set forth in
11 C.F.R. 110.1 when aggregated with other contributions from the
same contributor may be either deposited into a campaign

N depository under 11 C.F.R. 103.3(a) or returned to the

contributor. If any such contribution is deposited, the treasurer

- may request reattribution of the contribution by the contributor

s in accordance with 11 C.F.R. 110.1(k). 1If reattribution is not

= obtained, the treasurer shall, within sixty days of the

e treasurer’'s receipt of the contribution, refund the contribution

' to the contributor.*/

Section 110.1(k)(3) of Title 11 of the Code of Federal
N Regulations states, in part, that if a contribution to a candidate
8 or political committee, either on its face or when aggreated with
= other contributions from the same contributor, exceeds the
<= limitation on contributions set forth in 11 C.F.R. 110.1(b), the
treasurer of the recipient political committee may ask the
contributor whether the contribution was intended to be a joint
contribution by more than one person.

% A contribution shall be considered to be reattributed to
= another contributor if within sixty days from the date of the
treasurer’s receipt of the contribution, the contributors provide
the treasurer with a written reattribution of the contribution,
which is signed by each contributor, and which indicates the
amount to be attributed to each contributor if equal attribution
is not intended.

One of the excessive contributions was received prior to
April 8, 1987, the effective date of the above cited
regulations. It is, however, the Audit staff’s opinion that
appropriate action was not taken in a timely fashion under
either requlation in force.
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Finally, Section 110.1(1)(3) and (5) of Title 11 of the
Code of Federal Regulations state, in part, that if a political
comittee receives a written reattribution of a contribution to a
different contributor, the treasurer shall retain the written
reattribution signed by each contributor as required by 11 C.P.R.
110.1(k). If a political committee does not retain the written
records concerning reattribution required, the reattribution shall
not be effective and the original attribution shall control.

The Audit staff’s review of contributions received from
individuals indicated that 134 contributors exceeded their
contribution limitation by the amount of $74,230 (excessive
portion). It should be noted that the Committee made refunds,
~otaling $6,185 to 17 of the above contributors and on March 6,
1989, submitted copies of 29 reattribution letters from

=5 contributors in support of the reattribution of all or a portion

of the respective contributors’ excessive contribution ($16,800)

- to another individual. Further, the Committee has been provided

detailed schedules of all excessive contributors/contributions.

- It is the opinion of the Audit staff that neither the

refunds nor reattributions were made in a timely manner. The
< refunds were made between 91 and 270 days subsequent to the date
on which the excessive contributions were deposited. The

o reattribution letters, not made available during audit fieldwork,
M were not dated. Further, the Committee has not provided any

i additional documentation as to when the reattribution letters were
hn sent to the contributors or when responses were received by the

Committee.

In the interim audit report, the Audit staff recommended
w that the Committee provide evidence that the contributions in
O question ($74,230 excessive amounts) were not in excess of the
limitation or refund $51,245 ($74,230 - $6,185 refunded -
$16,800 reattributed) to the contributors and present evidence of
such refunds (copies of the front and back of the negotiated
refund checks). If funds were not available to make such refunds,
disclose the excessive contributions as debts owed by the
Committee on Schedule D-P.

In response to the interim audit report, the Committee
refunded $44,825 to contributors, reattributed an additional

$6,170, and demonstrated that one contribution of $250 (excessive
portion) was not an excessive contribution.
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It should be noted that the refunds were made between
February 8, 1990, and February 15, 1990*/, therefore, the B
Committee ptovxded only a copy of the front of the non-negotiated 3
refund check. Further, the reattribution letters are not dated,

and the Committee has not provided any additional documentation as

to when the reattribution letters were sent to the contributors or

when responses were received by the Committee.

Recommendation #R-4

The Audit staff recommends that pursuant to the
Zommission-approved Materiality Thresholds, this matter, excessive
~ontributions totaling $73,980($74,230 ~ $250) from 133
~ontributors, be referred to the Commission’s Office of General
Zounsel for treatment as a MUR.

The Committee’s response to the interim audit report was
received on February 15, 1990.
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Apparent Excessive Contribution -~ Advance

Section 44la (a){(1l)(A) of Title 2 of the United States
Code states that no person shall make a contribution to any
candidate and his authorized political committees with respect to
any election for Federal office which, in the aggregate, exceed
$1,000.

Section 431 (8)(A)(i) of Title 2 of the United States
Code states that the term "contribution” includes any gift,
subscription, lcan, advance, or deposit of money or anything of
value made by any person for the purpose of influencing any
election for Federal office.

The Audit staff identified expenditures made on behalf
J -f the Committee. totaling $2,855.95 ($3,855.95 - 51,000
limitation) by one individual. According to documentation made
available, the individual incurred the expenses during the period
- April, 1987 through June, 1987, and requested reimbursement for
) same on July 20, 1987, and again on September 3, .1987. On October
P 12, 1988, the Committee issued a check to the individual for
_ $385.60 or 10 percent and considered this obligation paid (debt
N settled) in full. It is the opinion of the Audit staff that the
O request for reimbursement was timely, and that the aforementioned
payment by the Committee does not obviate the need to refund the S
excessive contribution that exists. i

In the interim audit report, the Audit staff recommended

: that the Committee provide evidence that the contribution in
4 question ($2,855.95 excessive amount) was not in excess of the
" limitation or refund $2,470.35 ($3,855.95 - $1,000 limitation -

$385.60" reimbursement). 25

In response to the interim audit report the Committee
stated that the correct amount is $3,555.95, the difference
represents a $300 cash advance received by the individual, and
that the documentation indicates that $1,247.40 of the
expenditures represent personal travel and subsistence expenses by
the individual which are exempted pursuant to 11 C.F.R.
§100.7(b)(8). Further, the Committee states that the remaining
expenses made by this individual represent payment for hotel rooms
and food to be used in connection with a reception for Congressman
Gephardt and several other Members of Congress traveling with
Congressman Gephardt. The Committee also states that the Gephardt
campaign regarded at all times the expenditures of funds by this
individual as an chligation owed by it to him.

-~
“ﬁ
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The Audit staff agrees with the Committee that the
individual received a $300 cash advance, and that the total amoumnt
of expenditures should be $3,555.95. However the Audit staff
disagrees with the Committee that expenditures totaling $1,247.40
should be considered exempt under the volunteer travel and
subsistence provisions at 11 C.F.R. §100.7(b)(8). It is our
opinion that the individual did not intend to incur such costs
without being reiabursed, because on two occasions, he billed the
Committee for payment. In his letter of September 3, 1987, to the
committee’s Controller, he states "these expenditures were
approved in advance and, therefore, there should be no problem
regarding their reimbursement.”

As a result, the unreimbursed amount of $2,170.35
({63,555.95 - $1,000 limitation - $385.60 reimbursement) represents
an unresolved excessive contribution to the Committee.

Recommendation #R-5

The Audit staff recommends that pursuant to the
Commission-approved Materiality Thresholds, this.matter,
excessive contribution totaling $2,555.95 ($3,555.95 - $1,000
limitation) be referred to the Commission’s Office of General
Counsel.
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Federal City National Bank
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F.P. Blank
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2 U.S.C. § 441a(a)(1)(A)
2 U.S.C. § 441a(f)

W INTERNAL REPORTS CHECKED: Gephardt for President

FEDERAL AGENCIES CHECKED: None

I= GENERATION OF HMATTER

The issues addressed in this matter were referred to the Office
of the General Counsel by the Commission on August 14, 1990.
(Attachment 1). The referral indicated that the Gephardt for

President Committee ("the Committee") had obtained certain bank
loans which had apparently not been made in the ordinary course of

business, that the possible guarantor of one of these loans had
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exceeded his contribution limitation, and that the Committee had

accepted other excessive contributions from 133 contributors. The
referral also included an apparent excessive advance made by an

individual which has since been addressed in the context of debt
1

settlements submitted for approval by the Committee.

II. FACTUAL AND LEGAL ANALYSIS

A. Bank Loans
2 U.S.C. § 431(8)(vii) states that, as used in the PFederal
Election Campaign Act, the definition of contribution does not
include a loan made by a State bank, by a federally chartered
depository institution, or by a federally insured depository

institution, provided that such loan is made "in accordance with

applicable law and in the ordinary course of business . . . ." The
loan must have been made on a basis which assures repayment, be
evidenced by a written instrument, be subject to a due date or
amortization schedule, and bear the usual and customary interest

rate of the lending institution. See also 11 C.F.R. §§ 100.7(b)(11)

and 100.8(b)(12). Section 431(8)(vii) also states that a loan
guarantee is to be considered a loan by each guarantor or endorser
"in that proportion of the unpaid balance that each endorser or
guarantor bears to the total number of endorsers or guarantors."

2 U.S.C. § 441b prohibits any national bank or any corporation

organized by authority of any law of Congress from making a

1. Also addressed in the referral were two issues requiring the
issuance of subpoenas for additional documents needed to complete

the audit of the Committee. Those subpoenas have been hanadled
separately.
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contribution or expenditure in connection with any election to any
political office, any corporation from making a contribution in
connection with a federal election, and any candidate, political

committee or other person from knowingly accepting or receiving any

contribution prohibited by this section. 2 U.S8.C. § 441b(b)(2)

excludes from the definition of "contribution or expenditure . . .

a loan of money by a national or State bank made in accordance with

the applicable banking laws and requlations and in the ordinary

course of business . . . ."
2 U.S.C. § 44la(a)(1)(A) limits to $1,000 per election the

amount which any individual may contribute for the purpose of

) influencing a federal election. Pursuant to 2 U.S8.C.

§ 441a(a)(6), "all elections held in any calendar year for the
office of President of the United States (except a general election
for such office) shall be considered to be one election.”
A determination as to whether a bank loan has been handled in
the ordinary course of business necessitates a three step analysis

covering the original making of the loan, its repayment, and the

compliance by the parties with any contract requirements in

addition to repayment. 1In other words, it is first necessary to
examine each loan to ascertain whether it met the requirements set
out at 2 U.S.C. § 431(8)(vii) in terms of being evidenced by a
written instrument, being subject to a due date or amortization

schedule, bearing a usual and customary interest rate, and having

been made "on a basis which assures repayment."” Secondly, even if

the loan met these requirements at the time it was made, facts as

to whether and when it was repaid may raise additional questions;
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non-repayrment or late repayment may be evidence that the loan has
not been administered by the bank as an arms-length transaction.
And thirdly, even if the loan meets the four requirements of
Section 431(8)(vii) and has been repaid in full and on a timely
basis, the failure of the recipient to meet special requirements in
the loan agreement beyond repayment, and of the bank to insist upon
the fulfillment of these requirements, may be evidence that the
parties never intended to follow the additional provisions, or that
the bank has been overly lenient in servicing the loan. Evidence
of a failure to make or to service a loan at arms length is
evidence of a failure to make that loan in the ordinary course of
business and thus of a violation of 2 U.S5.C. § 441b.

a. Chippewva rirst Financial Bank

On March 1, 1988, the Gephardt for President Committee
received a $100,000 loan from the Chippewa First Financial Bank of
St. Louis, Missouri, ("Chippewa"), a state-chartered bank and
member of the Federal Deposit Insurance Corporation ("FDIC").
According to the terms of the written loan agreement or Demand Note
dated February 29, 1988; the loan was payable on demand but no
later than April 1, 1988; interest was not to exceed the prime
rate; and the loan was secured by a "Security Agreement, UCC'’s
Personal Guaranty." (Attachment 2). The Committee’s reports show
that the interest rate was 8 1/2%.

According to the Financing Statement filed pursuant to the
Missouri Uniform Commercial Code, and to the Security Agreement

which accompanied the Note, the loan was secured by "receipts from




individual donors’ campaign contributions®" (Attachments 3 & 4);
the Security Agreement stated that this was to include "[a]ll
proceeds received by Debtor as campaign contributions from

individuvals, including, without limitation, contributions resulting

from a fundraising event to be held in St. Louis, Missouri,

Wednesday, March 2nd Gephardt for President Luncheon hosted by

Louis B. Sussman [sic)." (Attachment 4).

The latter language igs also found on the Schedule A attached

to the Security Agreement. 1In addition, the Schedule A stated,

In consideration of the matters set forth in
D this Security Agreement, Debtor agrees to
deposit the contributions resulting from the
s March 2, 1988, fundraising event into a
deposit-only account at the Secured Party, and
23 further agrees that the Secured Party may
offset and charge such account for all
principal and interest payable by Debtor to

< Secured Party. Debtor agrees that it will not
withdraw any funds from such account until all
O obligations secured hereby have been paid in

full. Secured Party agrees to pay the balance
of such account to Debtor after all

permissible offsets and charges have been made
by Secured Party and Secured Party is paid in
full for all indebtedness secured hereby.

No account was ever opened in compliance with the second

provision of Schedule A.

$79,000 of the loan was repaid on March

9, 1988, or one week after the March 2 event. The remainder was

repaid on April 12, 1988, 11 days after the due date.

The Demand Note, Financing Statement, and Security Agreement

were all signed by Louis B. Suswan. All of these documents

included the typed words "Louis B. Sussman [sic], Attorney In



Fact"” beneath Mr. Susman’s actual signature.2 The Demand Note and

Security Agreement were both dated February 29, 1988.
Also signed by Mr. Susman on February 29 was an "Unlimited
Guaranty" the first paragraph of which read,

To induce Chippewa First Financial Bank (the
“Bank") to make loans and advance credit to
Gephardt for President Committee, Inc.
("Borrower™), the signer or signers hereof
("Guarantors" or a "Guarantor") jointly and
severally, unconditionally guarantee full
payment when due of all liabilities (as
hereinafter defined) of Borrower to the Bank.

(Attachment 5). The typed name below Mr. Susman’s signature on the

guarantee again read, "Louis B. Sussman [sic]), Attorney In Fact."”

2. An attorney in fact is a legal agent who has power of attorney
B to act on behalf of another. 1In response to the Interim Audit
=2 Report the Committee furnished copies of a Resolution and of a

AN Certificate from the secretary of the Committee stating that the
Resolution is "a true and correct copy of certain actions taken by
& the Corporation’s board of directors"” on February 26, 1988. The

Resolution itself stated in part:

= RESOLVED, that the following individual,
[ herein called "Authorized Person,":

Name Title
£y Lewis Sussman [sic] Attorney-in-fact

is hereby authorized personally, and acting
alone on behalf of and as the act and deed of
this Corporation, to borrow money or to obtain
credit in an amount up to but not to exceed
$100,000, from Chippewa First Financial,

St. Louis, Missouri ("Bank") in such amount,
for such times, in such forms . . . and upon
such terms as may be deemed by such Authorized
Persons to be advisable; . . . .

There is nothing in the resolution concerning a personal guarantee
by Mr. Susman of any loan to be obtained from Chippewa.

The Certificate is not sworn to; however, counsel for the
Committee has indicated the willingness of the Secretary, William
A. Carrick, to provide an affidavit regarding Mr. Susman'’s
authorization.
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T™wo issues arise from the facts outlined above: (1) whether

the "Unlimited Guarantee®” signed by Mr. Susman constituted a

personal guarantee by him of a $100,000 loan to the Committee,
thus placing him in violation of the contribution limitations at
2 U.s.C. § 44la(a)(l)(A), and (2) whether the Chippewa First
Financial Bank made the $100,000 loan to the Committee in the

ordinary course of business.

1. Personal Guarantee

Mr. Susman, in a letter to the general counsel of the

Committee dated March 7,

1989, stated that at no time did he ever

"agree, intend or implement any personal guarantees for Gephardt

for President loan at the Chippewa Bank."™ (Attachment 6). He

went on to state:

< 1 was requested to act as Attorney In Fact for
the Gephardt for President Committee in

O reference to a loan they were making at the

' Chippewa Bank. A staff member of the Gephardt

Y for President Committee brought me a number of

" papers to execute. 1If I inadvertently signed a
personal guarantee, it was a mistake. I have
c never furnished any financial statements or had

any conversations with the Bank regarding my
potential personal guarantee.

Despite Mr. Susman’s claims of non-intent and mistake, the
facts remain that he did sign both the Demand Note, which

specified "Personal Guaranty" as one form of security for the

$100,000 loan to the Committee, and a Chippewa First Financial

Bank form entitled "Unlimited Guaranty” which was related to the

same $100,000 loan.

It is also a fact that the typed title below
his signatures on these documents was "Attorney In Fact,"

indicating that he was signing as a representative of the



1
(A S o g v da e KRGS ik e R o R . i bt

Committee; however, with regard to the Unlimited Guaranty such a

signature would have been a legal impossibility since the

Committee could not act as a guarantor of its own loan. Thus

either Mr. Susman’s signature on the Unlimited Guaranty served as
his personal guarantee, or the document was without effect.
No information is in hand at present as to the extent to

which the Chippewa Bank relied upon a personal guarantee by Mr.

Susman in its decision to grant the $100,000 loan. On

Pebruary 26, 1988, Mr. Susman wrote to the Chippewa Pirst
rinancial Bank in response to the bank’s request for a description
of the role which Mr. Susman would play in meeting the cash flow

projections furnished to the bank by the Committee in support of

its loan application. (Attachment 7). 1In his letter Mr. Susman
outlined his prior experience as a fund-raiser, including his
success in raising funds for political candidates, explained his

involvement as the sponsor of the particular fundraising event to

be held on March 2, 1988, stated his estimate that this event

would yield $150,000 in net proceeds, and gave his positive

evaluation of the caliber of the Gephardt Committee staff. There

is nothing in this letter regarding an intention to personally

guarantee the loan being sought by the Committee. Yet such a
guarantee appeared on the Demand Note which was signed three days

later.

As stated above, a guarantee of a loan is a contribution to a

political committee. A sole guarantor of a loan would be liable

for the entire amount, and thus the amount of his or her

contribution would equal the full amount of the loan. Therefore,
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if Mr. Susman in fact served as the guarantor of the Committee’s

loan, he made a contribution of $100,000 to the Committee. Mr.
Susman had already contributed $500 on or about Pebruary 18, 1987,

and $750 on or about June 30, 1987; $250 was refunded to him on

December 30.

(See discussion of late refunds at pages 28-32
below.) Thus he had already surpassed his contribution limitation
by the date of the $100,000 loan here at issue.

The facts presently indicate that there is reason to believe

Mr. Susman served as guarantor of the Chippewa loan. Therefore,
the Office of the General Counsel recommends that the Commission

find reason to believe that Louis B.

Susman violated 2 U.S.C.
$ 441a(a)(1l)(A) by making excessive contributions to the Gephardt
for President Committee, and that the Committee violated 2 U.S.C.
§ 441a(f) by accepting excessive contributions from Mr. Susman.

2. Ordinary Course of Business

As outlined above, in order for a bank loan to a political
committee to be deemed to have been made in accordance with
applicable law and in the ordinary course of business, it must at

the least be evidenced by a written instrument, it must be subject

to a due date or amortization schedule, it must bear the usual and

customary interest rate of the bank for the type of loan involved,

and it must be made on a basis which assures repayment. The loan
obtained by the Committee from the Chippewa Bank clearly met the

first two of these criteria in that it was evidenced by a demand

note signed on February 29, 1988, which specified that the

principal and accrued interest were due on April 1, 1988.

The interest rate charged was apparently the Bank’s then prime
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rate of 8 1/2%.

The most problematic issue is that involving the Chippewa

Bank’s assurance of repayment. As stated above, the Demand Note

shows two forms of security, a Security Agreement and a Personal

Guaranty. The Security Agreement provided as collateral all

proceeds from campaign contributions, including a fundraising event

to be held in St. Louis on March 2, 1988, under the sponsorship of

Louis B. Susman. The bank sought assurance from Mr. Susman that

the Committee would be able to raise the private contributions

needed to repay the loan. Mr. Susman provided such assurance in a

letter in which he estimated the amount to be raised at the March 2
fundraising event; the letter did not, however, provide details

concerning that event such as the numbers of persons to be invited

and the amounts to be solicited from each. The bank also built
into the security agreement a commitment by the Committee to
deposit proceeds from the March 2 event into a deposit-only

account. Further, the bank apparently prepared an Unlimited

Guaranty which was signed by Mr. Susman.
In earlier enforcement matters and in advisory opinions the

Commission has addressed loans secured by future expectations of

contributions and, in the case of presidential campaigns, by

expectations of public funds. See, e.g., MUR’s 1195, 1689, 1721

and 2062 and Advisory Opinion 1980-108. 1In these previous

instances the Commission has examined the legitimacy of the

candidate’s expectations, and also looked for the existence of

secondary or alternative sources of repayment, such as the personal

assets of a candidate or guarantees by third parties. If no such
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secondary sources were present, the Commission has looked to other
risk- reducing factors such as assurances that future contributions
or public funds would in fact be applied to the debt at issue. In J
the latter regard, protection of the bank’s interest in particular

receipts could take the form of a special bank account into which a

campaign promises to deposit the receipts being pledged as

collateral. 1In the present instance, the steps taken by Chippewa

to assure repayment of the loan, including the Unlimited Guaranty

signed by Mr. Susman and the agreement by the Committee to

establish a deposit-only account, appear to have been designed to

provide a secondary source and an additional risk-reducing factor.

Despite these attempts to meet the requirements for assuring

repayment, questions arise. First, as to the validity of the

security offered, the lack of specific information in Mr. Susman’s
letter to the bank supporting his estimate of potential
contributions raises questions as to the reasonableness of the
bank’s reliance upon contributions to be received at the March 2
fundraiser as security for the loan.
Secondly, as regards any Susman guarantee, elements pointing

to a lack of due care range from the Bank’s acceptance of the

designation "Attorney In Fact" after Mr. Susman’s name on the

"Unlimited Guaranty" to the bank's apparent failure to ascertain

Mr. Susman’'s financial ability to sustain such a guarantee. It is

unclear whether Chippewa in fact relied upon a guarantee from Mr.

Susman; if it did, questions arise as to whether it was justified

in doing so considering Mr. Susman’s denial of intent and the

weaknesses in the bank’s documentation.
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Further, as discussed above, a $100,000 guarantee by Mr.
susman would have placed him in violation of 2 u.S.C.

§ 44la(a)(l)(A), thus rendering illegal his guarantee. Courts do
not enforce illegal contracts. Therefore, even if it were to be
determined that Mr. Susman did guarantee the loan, the amount of
that guarantee made its enforceability highly questionable and thus
apparently not to be relied upon by the bank.

Even though an initial loan arrangement may be appropriate,
this Office also believes that the failure of a debtor to fulfill
its obligations under a valid loan agreement indicates the
possibility of failure on the part of the lender to regquire
adherence to that agreement, thus raising a new issue. 1In the
present matter, Chippewa apparently failed to service the loan
adequately by insisting upon compliance with the provision of the
security agreement which required the Committee to place the
proceeds from the March 2 fundraiser into a deposit-only account.3

With regard to this failure counsel for the Committee has
argued that, while the account should have been established, the
fact that it was not "does not represent . . . a legal weakness in
the bank’s security." (emphasis in original.) Counsel has noted
that the Security Agreement provided the bank with a security
interest in any individual donor campaign contribution. "That the

Bank would have preferred to have the campaign’s compliance with

3. As noted above, the Committee was 11 days late with the
repayment of 21% of the loan. This late repayment does not
appear serious enough to reflect materially upon the validity of
the original agreement.




the deposit-only requirement . . . does not mean that in the
absence of such an account, it had no legally secured interest."

The PDIC has consistently found the failure of banks to
establish or enforce loan repayment programs to be evidence of
unsafe or unsound banking practices. See, e.g., FDIC-83-254b
(May 6, 1985) and FDIC-84-23b (October 7, 1985). 1In the present
matter, it appears from the language of the Security Agreement that
Chippewa was looking especially to the receipts from the March 2
event as security for its loan; it required the establishment of a
deposit-only account to protect that interest. This risk-reducing
factor, however, never materialized. The apparent failure of the
bank to insist upon the actual establishment of the special account
raises gquestions as to the seriousness with which the bank viewed
full and timely repayment. If Chippewa did not, or should not
have, relied upon a guarantee by Mr. Susman, the protection of its
security interest in the receipts from the fundraiser would have
been even more important.

In light of the questions which have arisen regarding the
bank’s reliance upon the proceeds from the March 2 fundraiser and
possibly upon a guarantee of the loan by Mr. Susman, and given the
bank’s apparent failure to safequard its security interest in the
proceeds from the March 2 event, this Office recommends that the
Commission find reason to believe that the Committee and Chippewa

First Financial Bank have violated 2 U.S.C. § 441b.
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b. Federal City National Bank

Earlier, on Augqust 28,

1987, the Committee received from the

Federal City National Bank ("FCNB") of Washington, D.C. a loan of

$125,000. FCNB is a national bank and a member of FDIC.
The undated "Business Loan Application" signed by William A.

Carrick, Jr., the Committee’s campaign manager, and by Jacqueline

Forte, campaign controller, stated that the loan was a "time loan"
(no date given) and that it was to be secured by a "Loan

committment [sic] from Adams Nat’l Bank in the amount of $400,000

to be disbursed 9,/10/87."

(Attachment 8). The loan agreement

(Attachment 9), signed by the same two campaign representatives,

stated that this was to be a "Bridge Loan" related to a "$400,000

Committment [sic) from Adams Nat BK," that it would carry an

interest rate of 8.750%, that the maturity date was September 11,

1987, and that it was to be secured by the same "committment [sic])

from Adams National Bank for a $400,000 line of credit to be

disbursed on or around September 10, 1987." Late charges of 5%
were to be paid if the loan were to be "delinquent by at least 10
calendar days." No copy of a separate security agreement has been

provided by the Committee.

According to a letter to the Committee from Martha

Foulon-Tonat, an assistant vice-president of FCNB, which was dated

March 3, 1989, and written at the Committee’s request (Attachment

10), FCNB’'s senior vice-president for lending, John Duffy, and Ms.

Foulon-Tonat met in mid-August, 1987, with Boyd Lewis, the

Committee’s finance director, and Charles Curry, president of

Progressive Direct Marketing, Inc. At that meeting arrangements



were discussed for a loan by FCNB to the Committee of $125,000.
This loan was needed so that Progressive Direct Marketing could
begin a direct mail campaign for the Committee which was to be
financed by a $400,000 line of credit from Adams National Bank
("Adams") of Washington, D.C. The FCNB bridge loan was to be
based upon a commitment by Adams to extend the line of credit
which, according to Ms. Foulon-Tonat’s letter, the FCNB understood
would be available on or about September 10, 1987.

Apparently at the above meeting, FCNB requested a copy of the
letter from Adams containing the latter’s commitment regarding the
line of credit. The Adams letter was furnished to FCNB.
(Attachment 11) 1t stated that such a commitment was being made
contingent upon Adams’ receipt of requested documents. On August
27, 1987, the Committee’s attorney, Judith L. Corley, wrote to Mr.
Duffy confirming "that all documents requested from the Committee
by The Adams National Bank in connection with the extension of a
line of credit to the Committee are being prepared and will be
delivered to the Adams National Bank as soon as possible.”
(Attachment 12). According to Ms. Foulan-Tonat’s letter, included
in the additional documentation provided, presumably to FCNB, was
"a six-month F.E.C. report dated 6,/30/87 indicating that the
Committee had a strong asset to liability position and a strong
contribution base."

The Committee received the bridge loan from the FCNB on
August 28, 1987, after it had been approved by the FCNB's
Executive (Loan) Committee. One of the members of that committee

and of the FCNB's Board of Directors was Terence R, McAuliffe, who




was then serving as the Gephardt Committee’s finance director.
According to Ms. Foulon-Tonat, Mr. McAuliffe abstained from the
vote on the Committee’s loan.3

Ms. Foulon-Tonat wrote further that on September 8, 1987,
"the FCNB was informed that Adams had reneged on their loan
commitment. Consequently, we began working on establishing a
permanent facility secured by F.E.C. matching funds. That
facility, a $400,000 line of credit secured by F.E.C. Matching
Funds, was approved by the Executive Committee and extended on
October 7, 1987."

Based upon a letter from Charles Curry of Progressive Direct
Marketing, Inc., to Adams dated September 30, 1987, (Attachment
14), it appears that Adams decided in the end not to extend the
line of credit because of a disagreement as to which matching
funds were to serve as security. The bank apparently was willing
to accept only a pledge of matching funds based upon contributions
already received, while the Committee and Progressive Direct
Marketing wished future direct mail receipts and matching funds to

be accepted as security.4

3. The Committee has also submitted a letter dated January 24,
1990, from Treva N. Elkins, Senior Vice-President, Operations,
FCNB, stating that, as the result of a "thorough review of all
loans and lines of credit pertaining to the Gephardt for President
Committee,"” the bank found "that Terence McAuliffe did not
participate in any discussions of nor did he vote on, any of these
loans." (Attachment 13).

4. In his letter to Adams National Bank, Mr. Curry stated,

As I indicated very directly in a conference
in Ms. Blum’s office on Friday afternoon, September
4th, our request for a loan was always based on the
understanding that it would involve advances at the




The Committee made a payment of $35,000 on the $125,000 loan

(Pootnote 4 continued from previous page)

time of mailing our prospect letters. As our mailing
program developed, with several mailing dates, the
accumulated advance or loan needed, above the dollar
return on mail receipts, would be secured by federal
matching funds.

It was never communicated to us at this time
[presumably prior to September 4] that your loan
approval was to be only on the collateral of a pledge
of federal matching funds which at this stage would
have to be from receipts already contributed to the
Gephardt Campaign from sources other than direct
mail.

My entire conversations and application for a
line of credit was based on the assumption and
understanding that: (1) direct mail receipts and
matching funds thereon would secure the line of
credit, and (b) advances could be made initially
around September 1, 1987 based on the security of
anticipated receipts from letters sent out on that
mailing date, along with their federal matching
funds. . . .

It was never understood or discussed, to the
best of my awareness, that there would be no advance
at the time of making a major "direct mail"” mailing
except on the basis of federal matching funds already
accumulated from non-direct mail sources. . . .

In addition to learning, and making clear from
our standpoint, that The Adams Bank had a quite
different view of the proposed loan than the
understanding that the Gephardt Campaign and I had,
it was my further impression in that conference that
there was still serious doubt as to whether the loan
would be approved in the coming week.

It seemed obviously necessary after the
conference on September 4th, from a standpoint of
fair dealing, to notify the other bank [Federal City]
of the current status of the line of credit that
their bridge loan was based upon, approval of which
line of credit was already delayed longer than
originally contemplated.




on September 30, 1987, and, on October 8, 1987, the remaining
$90,000 was apparently rolled over into the $400,000 line of
credit approved the day before by FCNB. The $125,000 loan was
treated by the bank as having been paid in full on October 8.

Regarding the $125,000 loan, Ms. Foulon-Tonat stated, "There
in no way was any special treatment extended to the Committee.

The financial information and source of repayment were more than
adequate to justify the decision to grant the loan request."™ Her
letter closed with the statement, "I again emphasize that the
credit decision was made under normal guidelines and that the loan
was extended as an ordinary course of business.”

1t can be seen from the above information that the FCNB loan
of $125,000 met the first two criteria set forth at 2 U.S.C.

§ 431(8)(vii); it was evidenced by a written instrument and was
subject to the due date of September 11, 1987. 1It also carried an
interest rate of 8.75% which does not appear to have been
unreasonable.

There remains the issue of whether the $125,000 loan from
FCNB was made on a basis which assured repayment; i.e., whether it
was reasonable for the bank to rely upon a commitment by Adams to
extend to the Committee a $400,000 line of credit when such
commitment was contingent, not final.

Counsel for the Committee has argued, in the Committee’s
response to the Interim Audit Report, that there was a commitment
by Adams which was actionable. "FCNB had legal recourse at all
times not only against the Committee but against Adams for full

satisfaction of the amount of the bridge locan." Counsel does not
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however, spell out the basis for this legal recourse, and it is
not clear that PCNB would have been successful given the apparent

and significant lack of agreement on security which is evidenced

in the Curry letter cited above.

No documents originating with
Adams have been supplied to date and thus that bank’s position can
only be surmised.
Counsel has also argued that the FCNB could have relied upon
other forms of "reassurance,"” citing cash deposits of the

Committee on hand which would have been "entirely sufficient to

pay off the loan."” Counsel has stated that "a debit to the GPC

account for this purpose was expressly authorized under the loan

agreement." (emphasis in original). There is nothing, however, in
the copy of the loan agreement supplied to the Commission which

cites cash deposits as additional security or even mentions such

deposits. Further, in ascertaining the reasonableness of a loan,

conjecture about what possible security could have been relied
upon by a bank is no substitute for a determination of what in
fact constituted the security to which the bank looked in deciding
to extend the loan at issue.
Counsel has also stated that "the six month FEC financial

statements provided to FCNB were also reassuring; that they showed

a cash on-hand of slightly under $1 million, limited liabilities,

and gross receipts through June 30,

1987, of $2.1 million. 1In
addition, GPC pledged non-direct mail matching funds to FCNB."
However, by the time the FCNB received the Committee’s 1987

Mid-Year Report in August the information therein was almost two



months out of date. And there is no mention of non-direct mail
matching funds in the loan agreement itself.
In summary, there is reason to believe that FCNB may not have
been reasonable in having apparently relied upon the contingent
commitment by Adams to grant the Committee a $400,000 line of

credit as assurance of repayment for its $125,000 bridge loan to

the Committee. Therefore, this Office recommends that the
Commission find reason to believe that the Federal City National

Bank and the Committee have violated 2 U.S.C. § 441b.

c. Texas Commerce Bank

The third loan at issue in this matter is one for $150,000

obtained by the Committee from Texas Commerce Bank of Dallas,

e Texas, ("Texas Commerce") on February 26, 1988. Texas Commerce is
a national bank and a member of FDIC.
The Promissory Note signed by a representative of the
Committee, Terry W. Conner, stated that the loan was subject to an

interest rate of 1% above the prime rate, or 9 1/2%, and that the

maturity date was April 15, 1988. (Attachment 15). According to

two security agreements signed on February 26, and the attached

Schedules A (Attachments 16 and 17), the loan was secured in three

ways, (1) by "[a]ll proceeds received by Debtor as campaign

contributions from individuals, including, without limitation,

contributions resulting from a fundraising event to be held in

Highland Park, Texas on March 6, 1988;" (2) by "[a]ll proceeds

received by the Debtor from the United States Department of the

Treasury which relate to and arise by reason of the

contributions received by Debtor resulting from the fundraising
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event to be held in Highland Park, Texas on March 6, 1988;" and
(3) by certain itemized computer equipment belonging to the

Committee and appraised at $53,600.S

With regard to the first of
these forms of security, the Committee also agreed to deposit the
contributions received as a result of the March 6 fundraiser into
a deposit-only account at Texas Commerce with the bank being able
to charge this account for "all principal and interest payable by
Debtor, & 55

According to a letter to the Committee from J. McDonald
Williams, it was estimated that the March 6 fundraiser would
result in contributions of at least $150,000. (Attachment 18)

The matching funds to be received from the Treasury Department
based upon proceeds from this event had previously been pledged as
security for a $400,000 line of credit which had been established
with the Federal City National Bank on February 23, 1988.

The Committee made only four deposits into the required
deposit-only account: $60,000 on March 16, 1988, or ten days after
the March 6 event; $15,000 on April 15, 1988, the due date of the
loan; $5,000 on May 16, 1988; and $5,000 on May 23, 1988.
According to the bank’s history of this account these payments
were credited by the bank as payments of the $150,000 loan on
March 17, April 18, May 17, and June 14, 1988, respectively.

(Attachment 19). Thus a total of $75,000 or half the amount of

5. The bank’s interest in the computer equipment was perfected
pursuant to the requirements of the Uniform Commercial Code.
The valuation of the equipment was based upon a letter dated
February 10, 1988, from the Client Services Manager at Straton,
Inc.
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the loan had been deposited in the special account by the close of
April 15. According to the Audit Division, however, these

deposits did not consist of proceeds from the March 6 fundraising

event. 6

An additional $10,000 had been repaid directly, rather than
through the special account, on March 28, 1988, for a total of
$85,000 in payments on the Promissory Note by April 15. The
remainder of the loan plus interest was repaid as follows:
$10,000 by check dated April 27, 1988; the two $5,000 payments
cited above as paid into the special account on May 16 and 23,
1988; $35,000 paid by check dated June 14, 1988; and $12,196.05
paid on June 24, 1988 ($10,000 in principal and $2,196.05 in
interest). A final payment of $19.44 in interest was made on July
11, 1988.

The loan obtained from Texas Commerce appears to have met
three of the criteria established at 2 U.S.C. § 431(8)(vii) in
that it was evidenced by a written instrument, was subject to a
fixed due date, and bore an interest rate which exceeded the prime
rate at that time. Again, the remaining issue as to the making of
the loan is whether or not the bank can be said to have made the
loan on a basis which assured repayment and which was in

accordance with applicable law.

6. Information obtained during the audit indicates that the
Committee transferred funds into the account at Texas Commerce and
the bank then debited the account and applied the funds to the
loan balance.




The following questions arise concerning the security offered
by the Committee: whether the bank should have relied upon an
estimate of future proceeds from a fundraiser without supporting
documentation; whether the bank should have accepted as collateral
matching funds to be received based upon contributions to be made
at a fundraiser when those matching funds were already pledged as
security for another loan, namely an FCNB line of credit; and
whether office equipment valued at approximately one-third of the
loan was adequate collateral.
Included with the Committee’s response to the Interim Audit
Report was a letter to the Committee dated February 12, 1990, from

D. Matt Reynolds, a vice-president of Texas Commerce and the loan

officer responsible for closing the February, 1988 loan. 1In his

letter Mr. Reynolds stated,

As you know, the loan was evidenced by a Promissory
Note dated February 26, 1988, in the principal
amount of $150,000 . . . which was secured (i)
primarily by proceeds from a scheduled March 6,

B 1988, fund raising event hosted by J. McDonald

; Williams . . ., (ii) secondarily by any matching
i funds received with respect to Party Proceeds

6 . . ., and (iii) thirdly by certain of the

- Committee’s office equipment . . . .

- 3 3

In connection with the Committee’s application for
the Loan, you furnished TCB with a copy of a
February 22, 1988, letter from J. McDonald Williams
to S. Lee Kling, Treasurer of the Committee, which
outlined the fund raising event, including Mr.
Williams’ estimate of Party Proceeds . . . . The
Letter was useful to TCB's consideration of this
Loan because Mr. Williams was a knowledgeable
member of the Dallas business community as the
managing partner of the Trammell Crow Company in
February of 1988, and Mr. Williams had considerable
familiarity with political fund raising prospects.
Further, the Letter was an appraisal of the likely
proceeds of an already scheduled and planned fund
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raising event under Mr. Williams’ personal
supervision and Mr. Williams stated in the Letter
that his estimate of $150,000 in net proceeds "is a
conservative one." Based on this estimate of Party
Proceeds, TCB determined that adequate cash flow
would be received by the Committee to fully repay
the Loan. Accordingly, TCB secured the Loan with
Party Proceeds.

However, to provide additional collateral to secure
the Note, the Committee offered, and TCB accepted
(i) a pledge of the Matching Funds, subject to any
prior perfected security interest in the
Committee’s matching funds generally that may have
existed at the time of the pledge to TCB, and (ii)
the grant of a security interest in the Equipment.
TCB did not rely primarily upon its lien priority
with respect to the Matching Funds or with the
value of the Equipment because it was TCB’s
e determination, in the ordinary course of business,
that payment of the Note was secured by obtaining a
security interest in the Party Proceeds. 1In TCB's
judgment, these additional security interests could
have generated an independent source of cash flow
. to supplement any possible, though not expected,
i shortfall in Party Proceeds.

The purpose of the February, 1988, letter from J. McDonald

Williams to the Committee, which is cited in the Reynolds letter
above, was to support the Committee’s application for the Texas
Commerce loan by explaining the role which Mr. Williams would play

in raising the funds to be used to repay the loan, particularly

through the March 6 fundraising event he was to host. 1In his

letter Mr. Williams outlined his prior activity as a fundraiser

for the Effective Government Committee, a political action

committee associated with Mr.

Gephardt, and for the Committee,

stating that he had raised "$420,734 out of the state of Texas and

[had] been personally responsible for raising $175,000 for

Gephardt for President." He also stated that his best estimate of

the net yield from the March 6 event was $150,000, a figure which
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was "stated conservatively." He then went on to cite the
anticipated cooperation of the Committee staff and to praise their

abilities, (as did Mr. Susman in his letter regarding the loan

from the Chippewa First Financial Bank discussed above. )

Mr. Williams’ letter did not cite the number of individuals
being invited to the March 6 event nor the amounts to be asked of
each. Neither has it been possible to weigh the credibility of
the estimate of $150,000 on the basis of actual receipts because
the Committee has not provided a detailed accounting of the

proceeds of the March 6 event as recommended in the interim audit

report.

With regard to the first form of security accepted by Texas
Commerce, counsel for the Committee has stated,

The bank makes it abundantly clear that it was
relying in principal part on the prominent
fundraising support to the Committee provided by
Mr. Donald Williams. . . . The assurance provided
by prominent and well-established businessmen and
the commitments they make to assist a campaign in
raising monies to repay a loan constitute
reassurance of importance to many banks.

As for the pledge of matching funds which were already serving
as security for another loan, counsel has asserted,

Many banks accept subordinated liens as security
for lending. That Texas Commerce Bank had a lien
subordinate to Federal City National Bank’s did
not mean that it had no lien at all and, thus, no
significant security. In any event, FCNB only had
a lien on matching funds in the amount required to
repay the amount of the loan provided by FCNB,

8. The language of Mr. Williams’' letter is in many instances
identical tc that employed in the letter signed by Mr. Susman.
Both talk in terms of a "schedule of events" to which they "have
committed,"” yet each cites specifically only one event. Therefore

it appears that the letters were prepared by others for each of
these individuals.




There is no reason for Texas Commerce to resist a
subordinate lien when the Committee might have
generated matching funds in excess of what was
required to repay FCNB, or if the Committee had
chosen to repay FCNB with a mix of matching funds
and other funds, leaving some government funds for
repayment on all or a part of the Texas Commerce
Bank loan. (emphasis in original)

regarding the computer equipment, counsel has stated,
[Tlhe use of multiple forms of security represents
a mix of potential sources of repayment which are,
taken together, thought to provide the bank with
sufficient assurance of repayment. The computer
equipment standing alone may not have been
sufficient to repay the loan, but there was no
reason why the bank would not have wanted access
to that equipment if the loan had been in default,
and additional funds -- perhaps only this amount
of funds -- were required to fulfill complete
repayment.

Although no one of the three forms of security provided by
the Committee would alone have been sufficient to assure repayment
of the $150,000 loan at issue, it appears that in combination they
should be deemed to have been adequate. According to the letter
from Mr. Reynolds, the bank relied primarily upon the future
proceeds of the March 6 fundraiser as estimated in broad terms by
an individual apparently known to the bank. But it also was
provided with other forms of security including a interest, albeit
subordinate, in matching funds to be received as a result of the
March 6 affair and an interest in computer equipment. In
addition, the loan agreement required the establishment of a
deposit-only account into which the Committee was to deposit the
proceeds from the March 6 event. Thus the bank looked not only to
secondary sources of repayment but also to the risk-reducing

requirement that proceeds go into the special account. Taking all
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of these security factors together, this loan appears to have met
the fourth criterion for having been made in the ordinary course
of business.

More difficult questions arise, however, with regard to the
whether Texas Commerce serviced the loan in the ordinary course of
business. Although the Committee did establish a deposit-only
account as required by the loan agreement, it did not deposit
proceeds from the fundraising event into that account. Nor did
the Committee pay back the entire loan until two months after the
due date. These omissions cast doubt upon the steps taken by the
bank to protect its interests.

Counsel has argued, regarding the failure of the Committee to
deposit the proceeds of the March 6 event into the special account

that

the failure of a campaign to meet the precise
terms of a contractual obligation to a bank does
not translate into a failure to comply with
requirements of the law. The failure is, in any
event, the campaign’s, not the bank’s. Should the
Commission decide that the failure of a campaign
to accept and then abide by the full terms of a
deposit-only requirement for funds raised from a
particular fundraising event, then the law and the
contractual obligations will have merged into one.
This is not the case today . . . .

As stated above, the failure of a debtor to fulfill its
obligations under a loan agreement may indicate that the lender
has failed to require compliance with that agreement. 1In the
absence of information showing efforts made by the bank to
assure the required deposits of fundraising proceeds into the

special account and also to assure timely repayment, there is a

basis for findings of reason to believe that Texas Commerce Bank




and the Committee have violated 2 U.S.C. § 441b. This Office
recommends that the Commission make these determinations.
This Office further recommends that the attached subpoenas
for documents and orders for answers to written questions be
approved and sent to the Chippewa First Financial Bank, Adams

National Bank,

the First National City Bank and Texas Commerce
Bank. Questions will also be posed to the Committee regarding the

loans here at issue, but not under order at this time.

B. Apparent Excessive Contributions

2 U.S.C. § 441a(a)(1l)(A) and 11 C.F.R. § 110.1 limit to $1000
the amount which any person may contribute to a candidate for the
office of President with respect to any primary or general
w; election. 2 U.S.C. § 441a(f) prohibits federal candidates or

committees from accepting contributions in excess of the

limitations at 2 U.S.C. § 441la(a). 11 C.F.R. § 103.3(b)(3) states

that contributions which on their face exceed the contribution
limitations and contributions which, when aggregated with other

contributions, exceed the limitations, may either be deposited

into a committee’s account or returned to the contributor. 1If

deposited, the treasurer may request reattribution or

redesignation by the contributor in accordance with 11 C.F.R.

§ 110.1. If no reattribution or redesignation is obtained, the

treasurer must refund the contribution within sixty days of its

receipt. 11 C.F.R. § 110.1(k)(3) permits the reattribution of
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joint contributions if, within sixty days of receipt, the
contributors provide a written reattribution of the contribution
signed by each contributor and stating the amount to be attributed
to each contributor if an equal attribution is not intended.

In the present matter the review by the Audit Division of
contributions received by the Committee from individuals indicated
that 133 contributors had exceeded their contribution limitation.
These contributors, the amounts given, and the dates of
reattributions and refunds of excessive amounts are as follows:

Total Contributions Reattributed & Refunded &

& Date Exceeded Date of Date of
Contributor Limitation Reattribution Refund

Anthony R. Abraham $1,500 - 2/88 0 $ 500 - 2/90
R.D. Anacker 2,000 12/87 0 1,000 2/90
Roland Attenborough 1,500 12/87 0 500 3/88
John Bachmann 2,000 2/88 0 1,000 2/90
W.H. Bates 2,000 2/88 $1,000 - ?

F.P. Blank 3,000 11/87 0 2,000
Robert D. Blitz 2,000 2/88 0 1,000
William J. Bogaard 1,100 4/88 100 - 2

John L. Boland 1,200 3/88 200
George Bristol 1,250 3/88 250
James E. Brown 1,270 2/88 270 - 2

Melvin F. Brown 1,250 3/88 0 250
David E. Butler 2,000 2/88 1,000

Georgina Casanova 1,500 2/88 0

Carol F. Casey 1,025 3/88 0 25
Ratherine Cassell 1,030 3/88 30

Gail E. Catlin 2,000 2/88 1,000

Margaret A. Clawson 1,250 6/87 0 250
Nancy L. Cleary 1,100 2/88 100

Jerry G. Clinton 1,500 3/88 0 500
Raty Close 1,250 3/88 250

Sam Cook 2,000 3/88 1,000
Milton Cobb 1,070 1,88

Jeptha W. Dalston 1,100 2/88 100
Janice L. Davis 1,500 3/88

Ernesto Del Valle 1,250 3/88

Ronald E. Dowdy 2,000 11/87 1,000 2/90
James A. Downing 1,500 3/88 500 2/90
Yvette D. Dubinsky 2,000 6/87 1,000 12/87
Mark A. Elardo 2,000 2/88 1,000 - 2/90

2/90
2/90

2/90
2/90

2/90
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2/90
2/90
12/87
2/90
2/90
2/90
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Contributor

Clyde C. Farris
Jean A. Findeiss
Dwight L. Fine
David D. Franklin
Jeffrey B. Fuqua
Harry A. Gampel
Byron H. Gerson
Sheila M. Gouraud
Martin M. Green
W. David Hanks
Lisa Wilson Hart
Harvey A. Harris
Narcisco Hernandez
Allan Hoffman
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