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BEFORE THE FEDERAL ELECTION COMMISSION
In the Matter of )
) ]
Wally Herger for Congress Committee ) MUR 2178
and Jerry Crippen, Treasurer )
Friends of Wally Herger for Assembly )
and Jerry Crippen, Treasurer )
CERTIFICATION
N
o, I, Marjorie W. Emmons, recording secretary for the
o Federal Election Commission executive session of April 7,
N 1987, do hereby certify that the Commission decided by a
N vote of 6-0 to take the following actions in MUR 2178:
N
1. Find no probable cause to believe that
o the Wally Herger for Congress Committee
and Jerry Crippen, as treasurer,
T violated 2 U.S.C. § 44lb(a).
< 2. Find no probable cause to believe that the
N Friends of Wally Herger for Assembly and
Jerry Crippen, as treasurer, violated
«< 2 U.S.C. § 441b(a) and 11 C.F.R.§ 102.6(a).

3. Find probable cause to believe that the
Friends of Wally Herger for Assembly and
Jerry Crippen, as treasurer, violated
2 U.S.C. § 433(a), § 434 and 11 C.F.R.

§ 104.12 and take no further action.

(continued)




Federal Election Commission Page 2

Certification for MUR 2178
April 7, 1987

4. Close the file.

5. Approve and send the letters attached to
the General Counsel's report dated
March 30, 1987.

commissioners Aikens, Elliott, Josefiak, McDonald,

i McGarry, and Thomas voted affirmatively for the decision.
Attest:
o
2\ :
n {Y/—é’-é"’? mfé,“g“z MW
N Date Marjorie W. Emmons
Secretary of the Commission
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FEDERAL ELECTION COMMISSION
WASHINCTON. D C 20463
April 10, 1987

J. Curtis Herge, Esquire

Herge, Sparks, Christopher & Biondi
8201 Greensboro Drive, Suite 200
McLean, VA 22102

RE: MUR 2178

Wally Herger for Congress

Friends of Wally Herger for
Assembly

Jerry Crippen, as treasurer

Dear Mr. Herge:

This is to advise you that after an investigation was
conducted, the Commission concluded on April 7, 1987,
that there is no probable cause to believe that your clients, the
Wally Herger for Congress Committee and Jerry Crippen, as
treasurer, violated 2 U.S.C. § 44lb(a). With regard to your
clients, the Friends of Wally Herger for Assembly and Jerry
Crippen, as treasurer, the Commission determined that there is no
probable cause to believe they violated 2 U.S.C. § 441b(a) and
11 C.F.R. § 102.6(a). Additionally, the Commission found
probable cause to believe the Friends of Wally Herger for
Assembly and Jerry Crippen, as treasurer, violated 2 U.S.C.

§ 433(a), § 434 and 11 C.F.R. § 104.12. However, after
considering the circumstances of this matter, the Commission
determined to take no further action.

Accordingly, the file in this matter, numbered MUR 2178, has
been closed. This matter will become part of the public record
within 30 days. Should you wish to submit any factual or legal
materials to appear on the public record, please do so within 10
days.

If you have any questions, contact Beverly Kramer, the staff
member assigned to handle this matter, at (202) 376-~5690.

Sinc ly,

Lawrence M. Noble
Acting General Counsel
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FEDERAL ELECTION COMMISSION

WASHINGTON. D C 20463
April 10, 1987

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Donald F. Gallino
4784 Alta CAmino
Redding, CA 96002

RE: MUR 2178
Dear Mr. Gallino:

This is in reference to the complaint you filed with the
Commission on May 22, 1986, concerning Mr. Wally Herger, Friends
of Wally Herger for Assembly, Wally Herger for Congress Committee
and Jerry Crippen, as treasurer of both committees.

With respect to Mr. Wally Herger, the Commission determined
on September 30, 1986, that there was no reason to believe the
respondent violated the Federal Election Campaign Act of 1971, as
amended ("the Act").

As to the Wally Herger for Congress Committee and Jerry
Crippen, as treasurer, the Commission determined, based on your
complaint, that there was reason to believe these respondents
violated section 441b(a) of the Act and instituted an
investigation of this matter. After an investigation was
conducted, the Commission concluded on April 7, 1987, that
there was no probable cause to believe that the respondents
violated section 441b(a) of the Act.

Regarding Friends of Wally Herger for Assembly and Jerry
Crippen, as treasurer, the Commission determined that there was
reason to believe the respondents violated sections 433(a), 434
and 441b(a) of the Act and Commission Regulations 11 C.F.R.

§§ 102.6(a) and 104.12. After an investigation was conducted,
the Commission concluded on April 7 , 1987, that there was
probable cause to believe that the respondents violated sections
433 (a) and 434 of the Act and Commission Regulation 11 C.F.R.

§ 104.12. However, after considering the circumstances of this
matter, the Commission determined to take no further action.
Additionally, the Commission determined on Avpril 7 , 1987
that there was no probable cause to believe the respondents
violated 2 U.S.C. § 441b(a) and 11 C.F.R. § 102.6(a).
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Letter to Donald F. Gallino
Page 2

Accordingly, the Commission determined on April 7 .
1987, to close the file in this matter, numbered MUR 2178. The
Federal Election Campaign Act allows a complainant to seek
judicial review of the Commission's dismissal of this action. See

2 U.S.C. § 437g(a) (8).

Should further information come to your attention which you
believe establishes a violation of the Act, please contact
Beverly Kramer, the staff member assigned to this matter, at (202)

376-5690.
awr&nce M. Noble N
Acting General Counsel
Enclosure

First General Counsel's Report
General Counsel's Briefs
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FEDERAL ELECTION COMMISSION
WASHINGTON, D C 20463

MEMORANDUM

TO: Office of the Commission Secretary

FROM: Office of General Counsel M

DATE: March 30, 1987

SUBJECT: MUR 2178 - General Counsel's Report
o
5'

The attached is submitted as an Agenda document

e .
N for the Commission Meeting of Tuesday, April 7, 1987.
w Open Session
- Closed Session XX
o
- CIRCULATIONS DISTRIBUTION
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BEFORE THE FEDERAL ELECTION COMMISSION AP&‘)?
. APR07 1987
3 Qe
In the Matter of ) 2 ¢ e
) bt - | 4
Wally Herger for Congress Committee and ) MUR 2178 1oy e
Jerry Crippen, Treasurer ) o e
Friends of Wally Herger for Assembly ) 0 '535“:
and Jerry Crippen, Treasurer ) ' - b
g SAm
GENERAL COUNSEL'S REPORT SRl

) 8 BACKGROUND
This matter originated from a complaint filed by Don Gallino
on May 22, 1986. Acting on the complaint, the Commission
determined on September 30, 1986, that there was reason to
believe the Wally Herger for Congress Committee and Jerry
~r Crippen, as treasurer, violated 2 U.S.C. § 441b(a).
o Additionally, the Commission determined that there was reason to

believe the Friends of Wally Herger for Assembly and Jerry

]
-n Crippen, as treasurer, violated sections 433(a), 434 and 441b(a)
(N
of the Act and Commission Regulations 11 C.F.R. § 102.6(a) and
o
§ 104.12.
-
~ A General Counsel's Brief recommending a finding of no
N probable cause to believe that the Wally Herger for Congress
¢ Committee and Jerry Crippen, as treasurer, violated 2 U.S.C.

§ 441b(a) was mailed on March 3, 1987. 1In addition, a General
Counsel's Brief in the matter of Friends of Wally Herger for
Congress and Jerry Crippen, as treasurer, was mailed on March 3,
1987. The General Counsel's Brief recommended a finding of no
probable cause to believe these respondents violated 2 U.S.C.

§ 441b(a) and 11 C.F.R. § 102.6. Also with respect to these

respondents, the General Counsel's Brief recommended that the

Commission find probable cause to believe that violations of




A

J

387 0 4

® e ®

2 U.S.C. § 433(a), § 434 and 11 C.F.R. § 104.12 occurred and take

no further action. At this writing no response has been received

from the respondents.
II. LEGAL ANALYSIS

A. Friends of Wally Herger for Assembly and
Jerry Crippen, as treasurer

See the General Counsel's Brief which was circulated to

the Commission on March 3, 1987.

B. Wally Herger for Congress Committee and
Jerry Crippen, as treasurer

See the General Counsel's Brief which was circulated to

the Commission on March 3, 1987.

III. RECOMMENDATIONS

1. Find no probable cause to believe that the
Wally Herger for Congress Committee and
Jerry Crippen, as treasurer, violated 2 U.S.C.

§ 441b(a).

2. Find no probable cause to believe that the
Friends of Wally Herger for Assembly and
Jerry Crippen, as treasurer, violated
2 U.S.C. § 441b(a) and 11 C.F.R. § 102.6(a).

3. Find probable cause to believe that the
Friends of Wally Herger for Assembly and
Jerry Crippen, as treasurer, violated 2 U.S.C.

§ 433(a), § 434 and 11 C.F.R. § 104.12 and take
no further action.

4. Close the file.

5. Approve and send the attached letters.
3/30/Z7
Dat{ //

Attachments
Proposed letters

wrence M. Noble
Acting General Counsel




FEDERAL ELECTION COMMISSION

WASHINGTON D € 20463

J. Curtis Herge, Esquire

Herge, Sparks, Christopher & Biondi
8201 Greensboro Drive, Suite 200
McLean, VA 22102

RE: MUR 2178

Wally Herger for Congress

Friends of Wally Herger for
Assembly

Jerry Crippen, as treasurer

Dear Mr. Herge:

This is to advise you that after an investigation was
conducted, the Commission concluded on , 1987,
that there is no probable cause to believe that your clients, the
Wally Herger for Congress Committee and Jerry Crippen, as
treasurer, violated 2 U.S.C. § 441lb(a). With regard to your
clients, the Friends of Wally Herger for Assembly and Jerry
Crippen, as treasurer, the Commission determined that there is no
probable cause to believe they violated 2 U.S.C. § 441lb(a) and
11 C.F.R. § 102.6(a). Additionally, the Commission found
probable cause to believe the Friends of Wally Herger for
Assembly and Jerry Crippen, as treasurer, violated 2 U.S.C.

§ 433(a), § 434 and 11 C.F.R. § 104.12. However, after
considering the circumstances of this matter, the Commission
determined to take no further action.

Accordingly, the file in this matter, numbered MUR 2178, has
been closed. This matter will become part of the public record
within 30 days. Should you wish to submit any factual or legal
materials to appear on the public record, please do so within 10
days.

If you have any questions, contact Beverly Kramer, the staff
member assigned to handle this matter, at (202) 376-5690.

Sincerely,

Lawrence M. Noble
Acting General Counsel
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FEDERAL ELECTION COMMISSION

WASHINGTON D 20463

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Donald F. Gallino
4784 Alta CAmino
Redding, CA 96002

RE: MUR 2178

Dear Mr. Gallino:

This is in reference to the complaint you filed with the
Commission on May 22, 1986, concerning Mr. Wally Herger, Friends
of Wally Herger for Assembly, Wally Herger for Congress Committee
and Jerry Crippen, as treasurer of both committees.

With respect to Mr. Wally Herger, the Commission determined
on September 30, 1986, that there was no reason to believe the
respondent violated the Federal Election Campaign Act of 1971, as
amended ("the Act").

As to the Wally Herger for Congress Committee and Jerry
Crippen, as treasurer, the Commission determined, based on your
complaint, that there was reason to believe these respondents
violated section 441b(a) of the Act and instituted an
investigation of this matter. After an investigation was
conducted, the Commission concluded on , 1987, that
there was no probable cause to believe that the respondents
violated section 441b(a) of the Act.

Regarding Friends of Wally Herger for Assembly and Jerry
Crippen, as treasurer, the Commission determined that there was
reason to believe the respondents violated sections 433(a), 434
and 441b(a) of the Act and Commission Regulations 11 C.F.R.

§§ 102.6(a) and 104.12. After an investigation was conducted,
the Commission concluded on , 1987, that there was
probable cause to believe that the respondents violated sections
433(a) and 434 of the Act and Commission Regulation 11 C.F.R.

§ 104.12. However, after considering the circumstances of this
matter, the Commission determined to take no further action,
Additionally, the Commission determined on , 1987
that there was no probable cause to believe the respondents
violated 2 U.S.C. § 441b(a) and 11 C.F.R. § 102.6(a).



Letter to Donald F. Gallino
Page 2

Accordingly, the Commission determined on '
1987, to close the file in this matter, numbered MUR 2178, The
Federal Election Campaign Act allows a complainant to seek
judicial review of the Commission's dismissal of this action. See
2 U.S.C. § 437g(a)(8).

e

Should further information come to your attention which you
believe establishes a violation of the Act, please contact
Beverly Kramer, the staff member assigned to this matter, at (202)
376-5690.

Sincerely,

Lawrence M. Noble
Acting General Counsel

Enclosure
First General Counsel's Report
General Counsel's Briefs




FEDERAL ELECTION COMMISSION
WASHINGTON, D C. 20463

J. Curtis Herge, Esquire

Herge, Sparks, Christopher & Biondi
2801 Greensboro Drive, Suite 200
McLean, VA 22102

RE: Wally Herger for Congress
Committee and Jerry Crippen,
Treasurer

Dear Mr. Herge:

Based on a complaint filed with the Commission on May 22,
1986, and information supplied by you, the Commission determined
on September 30, 1986, that there was reason to believe that the
Wally Herger for Congress Committee and Jerry Crippen, as
treasurer, violated 2 U.S.C. § 441b(a), a provision of the
Federal Election Campaign Act of 1971, as amended ("the Act") and
instituted an investigation of this matter.

After considering all the evidence available to the
Commission, the Office of General Counsel is prepared to
recommend that the Commission find no probable cause to believe
that a violation has occurred. The Commission may or may not
approve the General Counsel's Recommendation.

Submitted for your review is a brief stating the position of
the General Counsel on the legal and factual issues of the case.
Within fifteen days of your receipt of this notice, you may file
with the Secretary of the Commission a brief (10 copies if
possible) stating your clients' position on the issues and
replying to the brief of the General Counsel. Three copies of
such brief should also be forwarded to the Office of the General
Counsel, if possible. The General Counsel's brief and any brief
which you submit will be considered by the Commission before
proceeding to a vote of no probable cause to believe a violation

has occurred.




Letter to J. Curtis Herge
Page 2

Should you have any questions, please contact Beverly
Kramer, the staff member assigned to handle this matter, at (202)

376-5690.

Geﬁeral Counsel

Enclosure
Brief
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

Wally Herger for Congress MUR 2178
Committee and Jerry Crippen,
Treasurer

GENERAL COUNSEL'S BRIEF
I. STATEMENT OF THE CASE

On May 22, 1986, Don Gallino filed a complaint with the
Commission alleging, inter alia, that the Wally Herger for
Congress Committee ("the Federal Committee®) and Jerry Crippen,
as its treasurer, violated the Federal Election Campaign Act of
1971, as amended ("the Act").

Acting on the complaint, the Commission determined on
September 30, 1986, that there was reason to believe the Federal
Committee and Jerry Crippen, as treasurer, violated 2 U.S.C.

§ 441b(a).

Notification of the Commission's action was mailed to the
Respondents on October 7, 1986. At the Respondents' request, the
General Counsel's Office granted an extension of 20 days to
respond to the Commission's findings and on November 12, 1986,
received the Respondents' reply.

II. LEGAL ANALYSIS
1. Pactual Basis for Reason to Believe Pinding

The Commission determined there was reason to believe that

the Federal Committee and Jerry Crippen, as treasurer, violated

2 U.S.C. § 441b(a) by accepting transfers from the Friends of

Wally Herger for Assembly ("the Assembly Committee") which
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contained contributions from corporations and other sources that
appeared to be impermissible in connection with a Pederal
election. The Commission's finding was based on allegations in
the complaint that between January 13, 1986, and March 11, 1986,
the Federal Committee accepted eight transfers from the Assembly
Committee, totalling $59,377, and that these transfers were made
from campaign funds containing impermissible contributions under
the Act.

The Commission's determination that the Respondents violated
2 U.S.C., § 441b(a) was predicated upon an analysis of the
Assembly Committee's campaign disclosure reports filed with the
State of California and submitted with the complaint. The
anlaysis assumed that the Assembly Committee maintained a single
campaign depository into which all receipts disclosed in its
state reports were deposited and all disbursments, including the
transfers to the Federal Committee, were made. Using the
accounting theory of last in, first out, the analysis revealed
that at the time of its transfers to the Federal Committee, the
Assembly Committee's cash on hand contained insufficient "clean
funds" i.e., permisgible contributions under the Act, and that
impermissible funds of between $11,154 and $15,716 may have been
transferred to the Federal Committee.

2. The Response

The Federal Committee disputes the Commission's finding that

a violation of 2 U.S.C. § 441b(a) occurred. The Federal

Committee asserts that the Commission's determination,
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predicated upon an analysis of the Assembly Committee's state
reports, failed to take into account the fact that the Assembly
Committee had established a segregated account, separate from its
regular account, and that the transfers to the Federal Committee
were made from its segregated account. The response claims that
the state reports upon which the Commission's analysis relied,
accounted for all contributions received without regard to which
account they were deposited in and, thus, do not provide proper
guidance in analyzing this matter.

The response explains that in November, 1984, in
anticipation of the possibility that Mr. Herger might become a
candidate for the United States House of Representatives, the
Assembly Committee made an informal inquiry of the Commission as
to the method of making transfers from the campaign committee of
a state candidate to that candidate's federal principal campaign
committee. The response claims that as a consequence of that
inquiry, the Assembly Committee established a separate account,
known as "Friends of Wally Herger for Assembly-Individual
Account" ("the Individual Account") into which only contributions
which were lawful under the Act were to be deposited.

According to the response, in April, 1985, before any
transfer was made to the Federal Committee, it was discovered
that campaign volunteers, not usually assigned to making
deposits, had made some errors and that some contributions not
permitted under the Act had been deposited into the Individual

Account. The response claims that as a consequence, a person
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more accustomed to handling financial matters was assigned to
review and manage the Indvidual Account. According to the
response, on April 23, 1985, all sums that appeared not to be
lawful under the Act as to the source and amount, or where the
source and/or amount could not be definitively determined, were
transferred from the Individual Account to the regqular account.
The response acknowledges that subsequent to April 23, 1985, a
few isolated contributions that should have been deposited into

the reqular account were inadvertently deposited into the

g Individual Account. It appears, however, based on documentation
™M presented, that sums equal to the amount of impermissible

0 2 B contributions were transferred to the regular account prior to

\J

;; the time any transfers were made to the Federal Committee.
R The documentation submitted with the response is a computer
o analysis of all deposits to and withdrawals from the Individual
T Account. The response states that in 1986, when Mr. Herger
= became a Federal candidate and Mr. Crippen became treasurer of
~ the Federal Committee, Mr. Crippen prepared the computer
oC

analysis. The response claims that using the accounting theory
of first in, first out, Mr. Crippen analyzed the source and
amount of each contribution and determined that at no time were
funds transferred from the Individual Account to the Federal
Committee which were not permissible under the Act. The computer
analysis submitted with the response provides the dates and
amounts of all deposits with withdrawals and identifies the

source of funds deposited under column headings reading
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"Individual," "Corporate®” etc. The response states that the
specific sources and amounts of contributions transferred to the
Federal Committee were reported in the April 15 Quarterly and
Termination report of the Assembly Committee.
2. Analysis

The Federal Committee's response reveals for the first time
the existence of a segregated account into which, for the most
part, only lawful contributions were deposited and from which
transfers were made from the Assembly Committee to the Federal
Committee. Further, the response provides a summary computer
analysis of the source and amounts deposited in the segregated
account and the amounts withdrawn. A review of this material
indicates that at the time transfers were made to the Federal
Committee, the segregated account contained sufficient "clean
funds" i.e., permissible contributions under the Act, with which
to make transfers totalling $59,377 to the Federal Committee.
Based on the analysis of this new information, the Office of the
General Counsel recommends that the Commission find no probable
cause to believe the Federal Committee and Jerry Crippen, as
treasurer, violated 2 U.S.C. § 441lb(a).
I1II. GENERAL COUNSEL'S RECOMMENDATION

1. Find no probable cause to believe the Wally Herger for
Congress Committee and Jerry Crippen, as treasurer, violated
2 U.,S.C. § 441b(a).

y Herger for
bts easurer,

2. Close the file as it pertains to the Wa
Congress Committee and Jerry Crippen

AN \WRWCT2
Date Charles N. Steele
General Counsel
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FEDERAL ELECTION COMMISSION

WASHINCTON, D.C. 20463
5-3-87

J. Curtis Herge, Esquire

Herge, Sparks, Christopher & Biondi
2804 Greensboro Drive, Suite 200
McLean, VA 22102

RE: MUR 2178
FPriends of Wally Herges for
Assembly and Jerry Crippen,
Treasurer

Dear Mr. Herge:

Based on a complaint filed with the Commission on May 22,
1986, and information supplied by you, the Commission determined
on September 30, 1986, that there was reason to believe that
Friends of Wally Herger for Assembly and Jerry Crippen, as
treasurer, violated 2 U.S.C. § 433(a), § 434, § 441b(a) and
11 C.F.R. § 102.6(a) and 104.12, and instituted an investigation
of this matter.

After considering all the evidence available to the
Commission, the Office of General Counsel is prepared to
recommend that the Commission find no probable cause to believe
that violations of 2 U.S.C. § 441b(a) and 11 C.P.R. § 102.6(a)
occurred. 1In addition, this Office is prepared to recommend that
the Commission find probable cause to believe violations of
2 U.S.C. § 433(a), § 434 and 11 C.P.R. § 104.12 occurred and take
no further action. The Commission may or may not approve the
General Counsel's recommendations.

Submitted for your review is a brief stating the position of
the General Counsel on the legal and factual issues of the case.
Within fifteen days of your receipt of this notice, you may file
with the Secretary of the Commission a brief (10 copies if
possible) stating your clients' position on the issues and
replying to the brief of the General Counsel. Three copies of
such brief should also be forwarded to the Office of General
Counsel, if possible. The General Counsel's brief and any brief
which you submit will be considered by the Commission before
proceeding to a vote of probable cause or no probable cause to
believe a violation has occurred.
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Should you have any questions, please contact Beverly Kramer
the staff member assigned to handle this matter, at (202) 376-
5690.

Charles N. Steele
General Counsel

Enclosure
Brief




BEFORE THE FEDERAL ELECTION COMMISSION
In the Matter of
Friends of Wally Herger for MUR 2178
Assembly and Jerry Crippen,
Treasurer
GENERAL COUNSEL'S BRIEF
Il STATEMENT OF THE CASE

On May 22, 1986, Don Gallino filed a complaint with the

Commission alleging, inter alia, that Friends of Wally Herger for

Assembly ("the Assembly Committee™) and Jerry Crippen, as its
treasurer, violated the Federal Election Campaign Act of 1971, as
amended ("the Act").

Acting on the complaint, the Commission determined on
September 30, 1986, that there was reason to believe the Assembly
Committee and Jerry Crippen, as treasurer, violated sections
433(a), 434 and 441b(a) of the Act and Commission Regulations
11 C.F.R. § 102.6(a) and § 104.12.

Notification of the Commission's actions was mailed to the
Respondents on October 7, 1986. At the Respondents' request, the
General Counsel's Office granted an extension of 20 days to
respond to the Commission's findings and on November 12, 1986,
received the Respondents' reply.

ITI. LEGAL ANALYSIS

A. Violations of 2 U.S.C. § 441b(a) and 11 C.F.R.
§ 102.6(a)

1. Pactual Basis for Reason to Believe Finding

The Commission determined there was reason to believe that
the Assembly Committee and Jerry Crippen, as treasurer, violated

2 U.S.C. § 441b(a) and 11 C.F.R. § 102.6(a) by transferring to




the Wally Herger for Congress Committee ("the Federal Committee")
campaign funds that included contributions from corporations and
other sources that appeared to be impermissible under the Act.
The Commission's finding was based on allegations in the
complaint that between January 13, 1986, and March 11, 1986, the
Assembly Committee made eight transfers, totalling $59,377, to
the Federal Committee from funds that included impermissible
contributions under the Act.

The Commission's determination that the Respondents violated
2 U.S.C. § 441b(a) and 11 C.F.R. § 102.6(a) was predicated upon
an analysis of the Assembly Committee's campaign disclosure
reports filed with the State of California and submitted with the
complaint. The analysis assumed that the Assembly Committee
maintained a single campaign depository into which all receipts
disclosed in its state reports were deposited and all
disbursements, including the transfers to the Federal Committee,
were made. Using the accounting theory of last in, first out,
the analysis revealed that at the time of its transfers to the
Federal Committee, the Assembly Committee's cash on hand
contained insufficient "clean funds" i.e., permissible
contributions under the Act, and that impermissible funds of
between $11,154 and $15,716 may have been transferred to the
Federal Committee.

Further, the Commission determined there was reason to

believe that the Assembly Committee and Jerry Crippen, as
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treasurer, violated 2 U.S.C. § 441b(a) by accepting contributions
from California Financial Services Corporation, Beneficial
Management Corporation, 20th Century Insurance Co., Western
United Dairymen, California Grocers Association PAC, Mobilehome
Parks PAC, California Pharmacists PAC, California Chiropractic
PAC, California Hospitals PAC, AG Council of California PAC and
California Medical Association PAC. This determination was based
on an analysis of the Assembly committee's state reports. The
state reports revealed that the Assembly Committee accepted
contributions totalling $5,500 from these corporations and state
political committees after the date on which it became a
political committee under the Act.
2. The Assembly Committee's Response

The Assembly Committee disputes the Commission's findings
that violations of 2 U.S.C. § 441b(a) and 11 C.F.R, § 102.6(a)
occurred., The Assembly Committee asserts that the Commission's
determinations, predicated upon an analysis of its state reports,
failed to take into account the fact that the Assembly Committee
had established a segregated account, separate from its regular
account, and that the transfers to the Federal Committee were
made from its segregated account. The response claims that the
state reports upon which the Commission's analysis relied,
accounted for all contributions received without regard to which

account they were deposited in and, thus, do not provide proper

guidance in analyzing this matter.
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The response explains that in November, 1984, in
anticipation of the possibility that Mr. Herger might become a
candidate for the United States House of Representatives, the
Assembly Committee made an informal inquiry of the Commission as
to the method of making transfers from the campaign committee of a
state candidate to that candidate's federal principal campaign
committee. The response claims that as a consequence of that

inquiry, the Assembly Committee established a separate account,

known as "Friends of Wally Herger for Assembly-Individual Account”
("the Individual Account") into which only contributions which
were lawful under the Act were to be deposited.

According to the response, in April, 1985, before any
transfer was made to the Federal Committee, it was discovered
that campaign volunteers, not usually assigned to making
deposits, had made some errors and that some contributions not
permitted under the Act had been deposited into the Individual
Account. The response claims that as a consequence, a person more
accustomed to handling financial matters was assigned to review
and manage the Individual Account. According to the response, on
April 23, 1985, all sums that appeared not to be lawful under the
Act as to the source and amount, or where the source and/or amount
could not be definitively determined, were transferred from the
Individual Account to the reqular account. The response
acknowledges that subsequent to April 23, 1985, a few isolated

contributions that should have been deposited into the regular




account were inadvertently deposited into the Individual Account.
It appears, however, based on documentation presented, that sums
equal to the amount of impermissible contributions were
transferred to the regular account prior to the time any transfers
were made to the Federal Committee.

The documentation submitted with the response is a computer
analysis of all deposits to and withdrawals from the Individual
Account. The response states that in 1986, when Mr. Herger became
a Federal candidate and Mr. Crippen became treasurer of the
Federal Committee, Mr. Crippen prepared the computer analysis.
The response claims that using the accounting theory of first in,
first out, Mr. Crippen analyzed the source and amount of each
contribution and determined that at no time were funds
transferred from the Individual Account to the Federal Committee
which were not permissible under the Act. The computer analysis
submitted with the response provides the dates and amounts of all
deposits and withdrawals and identifies the source of funds
deposited under column headings reading "Individual,"™ "Corporate”
etc. The response states that the specific sources and amounts
of contributions transferred to the Federal Committee were
reported in the April 15 Quarterly and Termination report of the
Assembly Committee.

The Assembly Committee's response also disputes the

Commission's allegation that it received contributions from four

corporations and seven state political committees subsequent to




becoming a political committee under the Act. The response
claims that the subject contributions were deposited into the
Assembly Committee's regular account and not its Individual
Account and that no impermissible contributions were deposited
into the Individual Account during the period in which it was a
federal political committee under the Act. The computer analysis
submitted with the response appears to substantiate the Assembly
Committee's claims in that it reflects that the only deposits made
subsequent to January 13, 1986 were composed of individual
contributions and interest payments.
3. Analysis

The Assembly Committee's response reveals for the first time
the existence of a segregated account into which, for the most
part, only lawful contributions were deposited and from which
transfers were made to the Federal Committee. Further, the
response provides a summary computer analysis of the source and
amounts deposited in the segregated account and the amounts
withdrawn. A review of this material indicates that at the time
transfers were made to the Federal Committee, the segregated
account contained sufficient "clean funds" i.e., permissible
contributions under the Act, with which to make transfers
totalling $59,377 to the Federal Committee. Based on the
analysis of this new information, the Office of the General
Counsel recommends that the Commission find no probable cause to

believe the Assembly Committee and Jerry Crippen, as treasurer,




violated 2 U.S.C. § 441b(a) and 11 C.F.R, § 102.6(a) with regard
to transfers made by the Assembly Committee to the Federal
Committee.

Additionally, the Assembly Committee's response reveals for
the first time that contributions received from four corporations
and seven state political committees were deposited into the
Assembly Committee's regular account and not its segregated

account from which transfers were made to the Federal Committee.

In view of this new information, this Office recommends that the
Commission find no probable cause to believe the Assembly
Committee and Jerry Crippen, as treasurer, violated 2 U.S.C.
§ 441b(a).

B. Violations of 2 U.S.C. § 434 and 11 C.P.R. § 104.12

1. Factual Basis for Reason to Believe Finding

The Commission determined that the Assembly Committee
violated 2 U.S.C. § 434 and 11 C.F.R. § 104.12 by failing to
disclose fully and accurately the sources of its cash on hand at
the time of registration and by failing to disclose all receipts
and disbursements from the date it became a political committee
under the Act. This determination rested upon three major
assumptions: 1) that the Assembly Committee became a political
committee subject to the registration and reporting requirements
of the Act on January 13, 1986, the date it transfered funds in
excess of $1,000 to the Federal Committee, 2) that the Assembly
Committee maintained a single campaign depository into which all

receipts were deposited and from which all disbursements were

made; and 3) that the Assembly Committee's state reports
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contained accurate and complete information concerning the
deposits and disbursements made from the single account. Based
on these initial premises, an analysis of the Assembly
Committee's state and Federal Reports indicated that it had
understated the amount of its cash on hand at the time of
registration by at least $7,000 and that it had failed to
identify contributions received from corporations, state

political committee's and trade associations. The analysis also

indicated that the Assembly Committee had failed to disclose all
non-federal activity from the date it became a political
committee under the Act, including $7,250 in contributions, other
receipts of $14,060 and $11,129 in expenditures.
2. Assembly Committee's Response

The Assembly Committee's response does not specifically
address the Commission's finding regarding violations of 2 U.S.C.
§ 434 and 11 C.F.R. § 104.12. However, as discussed infra, the
Assembly Committee's response has revealed that its state reports
do not provide accurate guidance for analysis of this matter as
the reports disclose the combined activity of the Committee's
regular account as well as its segregated account from which
transfers were made to the Federal Committee. For proper
guidance, the Assembly Committee submits a summary computer

analysis of all transactions occurring solely with regard to its

segregated account.
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3. Analysis
Pursuant to 2 U.S.C. § 434 and Commission Regulation

11 C.P.R. § 104.12, political committees which have cash on hand
at the time of registration are required to disclose in their
first report the source of such funds. The cash on hand balance
is assumed to be composed of those contributions most recently
received.

A review of the Assembly Committee's computer summary of
transactions occurring with regard to its Individual Account
reveals a cash on hand balance of $55,856.88 at the time of
registration. According to the computer summary, this cash on
hand was composed of individual contributions totalling
$51,906.25 and corporate contributions totalling $3,950.63. A
sum equal to the amount of corporate contributions included in
its cash on hand was subsequently transferred to the Assembly
Committee's regular account, according to the computer summary.

The Assembly Committee's first report filed with the
Commission fails to disclose the corporate contributions included
in its cash on hand at the time of registration. Moreover, the
report fails to disclose a transfer of an amount equal to these
corporate contributions from the Individual Account to the
regular account. Accordingly, this Office recommends that the
Commission find probable cause to believe the Assembly Committee

violated the reporting requirements of 2 U.S.C. § 434 and
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11 C.P.R. § 104.12. The Office of the General Counsel further

recommends, however, that the Commission take no further action
in view of the fact that the Assembly committee has terminated
and for the reason that it appears the Committee may have
misunderstood the reporting provisions as requiring only the
disclosure of the source and amount of contributions composing
its transfers to the Federal Committee. The Committee's first
report discloses a cash on hand balance equal to the amount of
funds transferred to the Federal Committee and provides an
itemization of the individual contributions that composed the
transfers.

C. violation of 2 U.S.C. § 433(a)

1. Pactual Basis for Reason to Believe Finding
The Commission determined there was reason to believe that
the Assembly Committee violated 2 U.S.C. § 433(a) by failing to
register in a timely manner. This determination was based on

allegations in the complaint that the Assembly Committee became a

BR7 04045209 44¢4

political committee under the Act on January 13, 1986, resulting
from its transfer of more than $1,000 to the Federal Committee,
but that the Assembly Committee failed to register until May 30,
1986--137 days after it became a political committee under the
Act.

2. Assembly Committee's Response

The Respondents assert that they exercised best efforts to

determine the specific procedure to be followed in making
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transfers from the campaign committee of a state candidate to
that candidate's federal campaign committee, but that they did
not become aware of the need to file a separate Statement of
Organization until May, 1986.
3. Analysis
A review of the public record substantiates the Assembly
Committee's claim of having utilized best efforts to comply with

the Act's disclosure requirements. Specifically, the public

record reveals that although the Assembly Committee did not file
its statement of organization until May, 1986, it nevertheless
timely filed its 1986 April Quarterly Report disclosing transfers
to the Federal Committee. Moreover, the affiliation of the
Assembly Committee to the FPederal Committee was timely disclosed
by Wally Herger in an amendment to his statement of candidacy as
well as by the Pederal Committee in an amendment to its statement
of organization. For the foregoing reasons, this Office
recommends that the Commission find probable cause to believe the
Assembly Committee and Jerry Crippen, as treasurer, violated
2 U.S.C. § 433(a) and take no further action.
III. GENERAL COUNSEL'S RECOMMENDATIONS
1. Find no probable cause to believe Priends of Wally
Herger for Assembly and Jerry Crippen, as treasurer,
violated 2 U.S.C. § 441b(a) and 11 C.F.R. § 102.6(a).
2. Find probable cause to believe Priends of Wally Herger
for Assembly and Jerry Crippen, as treasurer, violated

of 2 U.S.C. § 433(a), § 434 and 11 C.F.R. § 104.12 and
take no further action.
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3. Close the file as it pertains to Friends of Wally
Herger for Assembly and Jerry Crippen, as its

treasurer.

/4

1L_*L4;1§,k \ag?
Chartés N. Stee

Date
General Counsel
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TO: The Commission

FROM: Charles N. Stee )
General Counse

SUBJECT: MUR 2178

Attached for the Commission's review are briefs stating the
position of the General Counsel on the legal and factual issues of
the above-captioned matter. Copies of these briefs and letters
notifying the respondents of the General Counsel's intent to
recommend to the Commission findings of probable cause and no
probable cause to believe were mailed on March 3 , 1987.
Following receipt of the Respondents' replies to these notices,
this Office will make a further report to the Commission.

S ¢9 47

5

Attachments
l. Briefs
2. Letters to Respondents

o
v
o
~N
<




FEDERAL ELECTION COMMISSION
WASHINGTON, D C. 20463

J. Curtis Herge, Esquire

Herge, Sparks, Christopher & Biondi
2801 Greensboro Drive, Suite 200
McLean, VA 22102

RE: Wally Herger for Congress
Committee and Jerry Crippen,
Treasurer

Dear Mr. Herge:

Based on a complaint filed with the Commission on May 22,
1986, and information supplied by you, the Commission determined
on September 30, 1986, that there was reason to believe that the
Wally Herger for Congress Committee and Jerry Crippen, as
treasurer, violated 2 U.S.C. § 441b(a), a provision of the
Pederal Election Campaign Act of 1971, as amended ("the Act") and
instituted an investigation of this matter.

After considering all the evidence available to the
Commission, the Office of General Counsel is prepared to
recommend that the Commission find no probable cause to believe
that a violation has occurred. The Commission may or may not
approve the General Counsel's Recommendation.

Submitted for your review is a brief stating the position of
the General Counsel on the legal and factual issues of the case.
Within fifteen days of your receipt of this notice, you may file
with the Secretary of the Commission a brief (10 copies if
possible) stating your clients' position on the issues and
replying to the brief of the General Counsel. Three copies of
such brief should also be forwarded to the Office of the General
Counsel, if possible. The General Counsel's brief and any brief
which you submit will be considered by the Commission before
proceeding to a vote of no probable cause to believe a violation
has occurred.




Letter to J. Curtis Herge
Page 2

Should you have any questions, please contact Beverly
Kramer, the staff member assigned to handle this matter, at (202)

376-5690.

General Counsel

Enclosure
Brief
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of
Wally Herger for Congress MUR 2178

Committee and Jerry Crippen,
Treasurer

GENERAL COUNSEL'S BRIEFP
| £ STATEMENT OF THE CASE
On May 22, 1986, Don Gallino filed a complaint with the
Commission alleging, inter alia, that the Wally Herger for
Congress Committee ("the Federal Committee®™) and Jerry Crippen,

as its treasurer, violated the Federal Election Campaign Act of

1971, as amended ("the Act").

Acting on the complaint, the Commission determined on
September 30, 1986, that there was reason to believe the Federal
Committee and Jerry Crippen, as treasurer, violated 2 U.S.C.

§ 441b(a).

Notification of the Commission's action was mailed to the
Respondents on October 7, 1986. At the Respondents' request, the
General Counsel's Office granted an extension of 20 days to
respond to the Commission's fin<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>