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Dear Mr. Pugh:

This will respond to your letter of September 14, 2006 asking us to change several of the

questions we asked in our August 25, 2006 Advisory Opinion Request on behalf of Progress for

America Voter Fund ("PFAVF”) and Progress for America (*PFA”). You noted in our

telephone conversation of September 14 that our failure 1o change the AOR’s facts and questions

asthcyoumquesnedwmﬂdmemthatdle AOR was “not complete” and would not be considered by
Commission.

We appreciate your consideration in discussing this with us and in marking the lenter with the
Commission’s suggested changes, We have modified the letter as you requested and provide the
information you seek. See A ttadhed We do this because the pawcity of guidance from the
Commission in this area and the proclivity of some groups to file complaints combine to make
gaining guidance from the Commission mandatory before PEAVF and PFA can exercise their
First Amendment rights to enter the issues debate, despite the chill this places on core First
Amendment principles. However, we note that requining us to change our letter amounts to the
govemnment telling a private group to alter what it wants to say based on what the government
wants, or does not want, to answer.

In response to your first question, the success of PFAVF's and PFA’s fundraising ~ and therefore
its — is not known at this time. The fundraising for both organtzations is ongoing but
chilled by the lack of clarity in this area, so that the size of budgets is unknown. Indeed, the

success of the organizations’ fundraising is largely dependent on their ability to utilize as soon as
possible the proposed fundraising communications set forth in the AOR.

As stated in the August 25 AOR, PFAVF and PFA both phn to spend about 70 percent of their
budgets by November 4, 2006. If deemed permissible, the vast bulk of these funds will go to
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in the AOR. The uncertainty over what speech the FEC believes is actionable combined with
PFAVF’s and PFA’s desire to not viokite the law or become entangled in protracted enforcement
actions is having an impact on when and how the groups can and will spend their funds. This
cloudlsalsodampenmgﬁmdmsmg.

The bulk of the funds spent by November 4 will be spemt on broadcast communications, as
uhmnatelypermmdbyﬂ:e(‘bmm:ssm If PFAVF andPFAfelttheywulddxssennnate a]lthe
communications inquired about in this AOR without becoming subject to a "case by case,
“holistic”, judglmmonwhetheraoonmnmmanonmeetsasﬁllundm and therefore subjective,
seanda.td(‘expms advocacy”, “promote, attack, 1t, oppose,” “attempe to influence an

lection”), it would spend about 75 percent of the on television, and the remainder on a
combmamnofd:rectmmlandmcmetcmmmmmm The PFAVF communications would
name specific public officials (who might also be candidates for federal office). The PFA
comnmmications would not mention any public officials or political parties.

You ask the percentage of spending that will go towards proposed communications 1-10 and 11-
15. With respect to these communications, we seek guidance for both the 527 entity (PEAVF)
and the 501(c) (4) (PFA). This response distinguishes berween the two groups since they have
separate budgets. For PFAVF, communications 1 and 2 are television, and are now budgeted for
abom76pementofd1eamoummbe Communications 7 and 8 are direct mail, budgeted
at about 5 percent. Thceunilsofﬂ:eomercomnnmmauonsateabomwpemm The website
expense is about .5 percent. Commumications 10, 11, 12, 14 and 15 are handouts and solicitation
cards with minimal printing costs. The rest will be spent on administrative costs, including

For PFA, the August 25 AOR described a PFA ad that is part of the 70 of funds that will
be spent by November 4. This ad and others like it (with no mention of any responsible public
official in them) will make up the bulk of those expendimures, about 70 percent of the fumds spent
by November 4. Email communications and direct mail backing up those ads, like planned
communications 4 and 6, are budgeted for 18 percent of PFA’s funds spent by November 4.
‘The rest will be spent on administrative costs, including personnel.

‘The funds not spent by November 4 by both organizations will go towards commumications and
admsumm&mghthemdoftbeyur(mhﬂngthcpmfbﬂuyofmsag&mmda
issues considered by a lame duck session of Congress). Both organizations also wish to be able
to carry funds over to the 2007 calendar to fund the efforts described in the August 25 AOR, if
Inmspomemyoursecmdqxsuon,ﬂ:eAORulmsmplyfmyofﬁmemmmenm,mandof

themselves or cumulatively, are sufficient to trigger major purpose status. We ask simply about
the actual words in those statements. You also ask how planned communication # 1 will be used
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as an intemet communication or telephone script. As for an internet communication, both
groups plan to take the communications they broadcast and both email them to their large email
lists and put them on the internet at their and other publicly available websites for others to view.
As for phones, the script of phone calls would have a live or recorded voice (depending on state
requirements), ask people to listen to audio that follows, view it on the internet if they wished,
and then send funds 1o help keep it on the air longer and in more locations, There is, at this
time, no further design on the website other than what 15 asked about, since further design of the
site hinges on the Commission’s answer to this question.

Sincerely,

b 25

cc:  Chairman Michael E, Toner
Ve Chairman Robert D. Lenhard
Commissioner David M. Mason
Commissioner Hans A. von Spakovsky
Commissioner Steven 'T. Wakher
Commissioner Ellen L. Weintraub
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Lawrence Norton, Esq.

Office of the General Counsel

Federal Election Commission

999 E Street, N.W.

Washington, D.C. 20463

Dear Mr. Norton:

As permitted by Section 437f of Title 2 of the United States Code and Part 112 of Title 11 of the
Code of Federal Regulations, please accept on behalf of our clients Progress for America Voter
Fund(‘PFAVF') and Progress for America, Inc. (*PFA”) an Advisory Opinion Request

lication of the Federal Election Campaign Act of 1971, as amended (the
"Act”),andl’ed:nglecnon Commission (“FEC”) regulations, 1o the specific proposed activities

We submit this request in light of the Commission’s 2004 decision not 1o promulgate regulations
defining “polirical commirtee,” because “[tJhe Commission has been applying [the previous)
consmmfmmnyymwﬁhmﬁdiﬁondregdmrydefmﬁiom,mdhwﬂlmmﬁnxmdnmh
the funure.” Poliiadl Conmitiee Stats, Definition of Contribtion, and A llocation for Separate, Segregated
FMMNWM&F&R@.GSOS@@%S (Nov. 23, 2004). Rather, the
Commission announced that it will evaluate an organization’ acuv:tyonaase—by-casebas:sto
determine if it triggers the definition. S&SMQFMEWGIWNNM,424F Supp.2d 100,
104 8 112-113 (D.D C. 2006).

Within this framework, PFAVF and PFA respectfully seek the Commission’s guidance regarding
the legality of the communications enumerated below. While the planned commmmications
described in this request reflect the organizarions’ current intentions, PFAVF and PFA want to
be in full compliance with all applicable laws and, accordingly, are delaying the described activity
until receiving guidance from the Commission so they can be in full compliance.

FACTUAL BACKGROUND
PFAVF is an IRC § 527 organization dedicated 1o keeping the issue record smaight on the

campaign trail and serving as a “Political Truth > Tt accepts funds from individuals and
corporations and maintains segregated accounts for individual and corporate funds. It files
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reports of its contributions and expenditures as required with the Intenal Revenue Service. It
does not file reports as a political commirtee with the FEC. PFA is an issue advocacy/grassroots
IRC § 501(c)(4) nonpmﬁt corporation committed to representing a diverse coalition of
concemed citizens, busmesses, nonprofit organizations and community leaders who promote
public policies designed 1o improve the lives of every American. It accepts funds from
individuals and corporations. It files the required reports with the IRS.

Both organizations plan to fund communications via broadcast, cable, direct mail, and personal
conversations and meetings during the fall of 2006, as well as throughout 2007, 2008, and
beyond. Bodao:ganmomwmhmmndtmaﬂacuvmonlywnhmdmconfmesofd:ehwas
derailed m the Commission’s response to this Request. PFAVF mtends to fund its
communications with donations from individuals and corporations. PFAVF commumications
meeting the 11 CFR. § 10029 definition of “electioneering communication® will be funded
solely with funds contnbuted by individuals, as required by law. PFA commwmnications are
designed to not fall under the 11 CF.R. § 10029 definition of “electioneering communication”
and it does not engage i “federal election acuvity,” as defined by 11 CFR. § 100.24. Both
organizations will observe the rules prohibiting “coordination” as set forth in 11 CER. § 10921.

Both PFAVF and PFA find that the issues debate today is most often joined near elections, when
Ammmmmﬁmedmdnmmdhdscussmofdﬁﬁmmmofm As
such, PFAVF and PFA wish to be able to disseminate their messages in jurisdictions where the
Ot the chit spobgerpons ax sy o 1 opposing petesof view on Sovs of pUbls

s ons of view on issues
h'lpommemalspc?can&?dd;usforwofﬁoe.‘ PFAVF and PFA seek this Advisory Opinion
for guidance on whether the specific mention of these symbols/leaders/candidates, evenmthe
context of the issues debate, automatically violates the Act or Commission Regulations.

1 As the United States Supreme Court has explained: “Whatever differences may exist about interpretations of the
Fmﬁmndmmﬁmmpmaz::’nmdwdnammmdmmwmpm
the free discussion of government Mdmmﬁhﬁsmq‘mﬂmmandfmof
government, the manner in which government is operated, and all such matters relating to the political process.”
Mills u A Lsha, 384 US. 214, 218-19 (1966) (emphasis added).

The Court further explained in Buckleyn Vda 424 US. 1, 42 (1976) that *... the distinction between discussion of
issues and candidates and advocacy of election or defeat of candidates may often dissolve in practical application,
Candidates, especially incumbents, are intimately tied vo public issues involving legislative proposals and
governmental actions. Nox only do candidates campaign on the basis of their positions on various public issues, but
campaigns thenmelves generate issues of public interest.”
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QUESTIONS CONCERNING “EXPENDITURES”

Please consider these two Planned Communications in each of the three Factual Settings that
follow. Each communication will mention a series of national leaders in the current debate on
msuesofpblmm:pomnoewhoamabocandndatesforfedenloff’wemdxmnekcmn The
communications will go on a mass scale than 50,000 per jurisdiction) to the public at
large in jurisdictions inchuding those in the national leaders are also candidates on the
ballot for the next election.

Asm“cboftbcﬁcmlscmdoaﬁcraf&epkmdcmmmsmbe}ow
constitute an “cxpenditure” pursuant to the Act for putposes of determining political

commniittee status? Ifso, what specific hnguage in the planned conmmumication triggers
the Act?

As to each of the factual settings, does cither of the planned communications below
expressly advocate that recipients of the communication vote for, campaign for, or
contibute to a cleady identified candidate for federal office? If so, what specific
language in the planned communication tiiggers the Act?

Planned Commmunication # 1:

[Four veterans from the frontlines of Irag and Afghanistan speaking:] “[Federal Candidate X]
will be the best man to lead us in the war against terror. [Federal candidate X] sticks wo his
policies. I’d ask [Federal candidate Y, who is Xs opponent] why would you vote to go 10 war
but vote not to support troops over there? I don’t think thar [Federal candidate Y] has what it
takes. He doesn’t have the resolve. Progress for America Voter Fund is responsible for the
content of this message.”

Planned Communication # 2:

“Why do we fight? Years of defense and imtelligence cuts left us vulnerable. We fight now
because America is under attack, . Positions are clear. [ Federal candidate X], who fights to defeat
terronists before they can attack again. Or one of the nation’s most liberal senators with a
longstanding record of supporting defense and intelligence cuts. The war is against teror, And
[Federal candidate X] has the strength and courage o lead us to victory. Progress for America
Voter Fund is responsible for the content of this ad.”

“windows” e in § 100.29, PFAVF (the section 527 ozganmnon) intends to broadcast

482584



PATTON BOGGS.

ATTRERENS AT LIN

Lawrence Norton, Esq.
August 25, 2006 .
Page 4

these communications on television, radio, and satellite with funds raised only from individuals in
amounts greater than the limits in the FECA (*individual unlimited funds”),

Factual Sctting #2: During 2006, 2007, and 2008, PFAVF intends w finance these
compwmications through mail, phones, and the internet, both inside and outside the window,
mﬁmdsfmmmmomﬁommwhhﬁmdsﬁmmmonﬁommimdwthhdﬁdnlunhnked

Factual Setting #3: During 2007 and 2008, PFA (the 501(c)(4)) intends to finance these
comnmmmm(emeptdmthednch:merwﬂlm'ngmsforAmﬁm’)forbmadmton
television, radio, and satellite outside § 100.29's ﬂo ral wndow and for mail, phones, and the
internet, both inside and outside the window, funds from corporations or funds from
corporations mixed with individual unlimited funds.

QUESTIONS CONCERNING “CONTRIBUTIONS”

Would any funds received in response to the following communications/solicitations
constitute “contributions” uant to the Act ﬁzr of determining political
committee status? If so, specific language in a'£ planned conununication triggers
the Act?

Planned Communication # 3:

During the fall of 2006, PFAVF intends to distribute the following communication via email
both mationwide and in the State where Federal candidate Y, a leading spokesman for
conservative causes, is on the ballot. In 2007 and 2008, PFAVF imtends to distribute the same
communication nationwide discussing issues of public importance in the current debate and
mentioning the views of a leading spokesman for conservative causes who will also be a
candidate for President (Federal candidate Z):

“We urgently need your help to level the playing field! As you know, a vast network of liberal
Sﬂorganmuomamompendng[Fedmland\dateY/FedmlundﬂmZ]mwkmmnads
by a snificant margin. These extremists have already raised more than $20 million in a

negative and intensely personal assault against [Federal candidate Y/Federal candidare

sagenda,especn]lyhsleadmhq) in the war on terrorism. [Liberal donor S] has given these
groups more than $3 million.
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Planned Communication # 4:

In 2007 and 2008, PFA (the 501(c)(4)) intends to distribute by email the same message as in
Connmnmon#‘.’oabove where Federal candidate Y is a spokesman for conservative
causes and is a Presidential candidate.

Planned Communication # 5:

During the fall of 2006, PFAVF (the section 527 organization) plans, based on the IRS filings to
date, to distribute the following communication via email both nationwide and in the state where
Senate candidate Y, a leading spokesman for conservative causes, is on the ballot:

“NEWSFLASH: Media Analysis Shows Liberals Outspending [Senate candidate Y] 2 10 1 in key
areas of the State! Did you know that recently Liberals have put on a huge push with their union
and fat-cat Liberal donors to fund their posse of Liberal 527 political organizations to amack
[Senate candidate Y], spent more than $3 million bankrolling harsh attack ads against [Senate
candidate Y}, and dispatched thousands of paid activists and union organizers w register anti-
[Senate candidate Y] voters in key battleground areas of the State. We need YOUR help to raise
$1 million per weckford:ehasmgeoftheymrmordertohelpoffsetdmljbemls spending
advantage. PFAVF already [Senate candidate X, Senate candidate Y’s opponent, whose

views against the war are being heavily vouted by the liberal Left as an example of how w0 debare
the War in Iraq] campaign on the run, but we need YOUR help to expand our efforts to include
additional baueground areas of the State and pay for additional TV ads... OONTRIBUTE
NOW TO KEEP [SENATE CANDIDATE X] CHASING USt”

Planned Communication # 6:

During the fall of 2006, PFA(theSDl(c)@)o:gamzanon)phns,basedonthe[RSfihngstodate
to distrbute the following commmunication via email both nationwide and in the state where

Senate candidate Y, a leading spokesman for conservative causes, is on the balloe:

“NEWSFLASH: Media Analysis Shows Liberals Outspending [Senate candidate Y] 2 to 1 in key
areas of the State! Did you know that recently Liberals have put on a huge push with their union
and far-cat Liberal donors to fund their posse of Liberal 527 polirical organizations to attack
[Senate candidate Y], spent more than $3 million bankrolling harsh atrack ads against [Senate
candidate Y], and dispatched thousands of paid activists and union organizers to register anti-
[Senate candidate Y] voters in key battleground areas of the State. We need YOUR help to raise
$1 million per week for the rest of the year in order to help offset the Liberals’ spending
advantage. PFAahmdyhasthe[Smcandndaue}QSenateanddamY’sopponem,whose
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ﬁwmmwmmﬁwwmﬁgdhﬁmmwéﬁhwm&m
War in Iraq] campaign on the run, but we YOUR help to expand our efforts to include
additional bartleground areas of the State and pay for additional mail and phone .
CONTRIBUTE NOW TO KEEP [SENATE CANDIDATE X] CHASING US!"

Planned Communication # 7:

Beginning in March 2008, PFAVF intends to distribute the following commumnication nationwide
via direct maik

“We've reserved TV time in Lkey states inchaing Flonda, Towa, Minnesota, Missouri, Nevada,
New Mexico, Ohio, Pennsylvanta and Wisconsin. But to truly have an impact that will tp the
scales of public opinion on these issues, we need to saturate the airwaves in these states and also
move into six additional states including Arkansas, Colorado, New Hampshire, New Jersey,
Washington and West Virginia. So please, help us promote [candidate for president Y)'s agenda
with the greatest possible strength between now and November 3rd.”

Planned Comnmmunication #8:

During the fall of 2006, PFAVFmendstod:suiJutedwfolbmngcomnnmmonm&mamaﬂ
bothnmomdcandw more than 500 persons in [State Al:

*Please, help us promote [Senate candidate Y)'s agenda in [State A] with the greatest possible
between now and November 1st. Your generous support will help us raise the $1
million we need to dominate the [State A) airwaves and have a crucial impact on public opinion.”

Planned Communication #9:

Begjaning in mid-November 2006 and continuing through November 2008, PFAVF imends 1o
design its website to include the followng message:

“PFAVF is a conservative issues advocacy organization dedicated to keeping the issue record
straight on the campaign trail and serving as a Political Truth Squad.™

Immediately adjacent to this message, PFAVF intends to place a solicitation for contributions to
pay for television advertisements, accompanied by a picture of a leading spokesman for
conservative positions in the issues debate, who is also a candidate for federal office in 2008, on a
television screen. The same picture of the conservative/leader federal candidate will appear on a
contribution website where PFAVF will state specifically that donors’ contributions will “help

4825834



hunch TV ads.> The website will state that the funds received will be used to fund “TV ads”
supporting the conservative leader/federal candidate’s policies “on the campaign trail.”

Planned Communication # 10:

In private conversations and meetings during the fall of 2006, and beginning again in 2008,
PFAVF intends to use the following language to invite potential donors to “briefings”:
“Yourpamc:pmonlscmmlmmrsuccess in November! [Liberal donor S, explining why he

to liberal 527 organizations] says that he would give until i hurt o beat
[Fedexalmnd:dateY].andwemnotlettlnthappenl’

QUESTIONS CONCERNING “MAJOR PURPOSE”

For 2006, PFAVF and PFA are both operating on a calendar year budget and each plans
to spend 70 percent its budget before November 4, 2006. Docs this spending and budget
impute to either PFAVF or PFA a major putpose sufficient to regulate either organization
as a “political committee” under the Act if it undertakes the plans set forth in Plammed
Communications 11-15 below?

Do any of the following PFAVF and PFA planned communications, singulatly or
cumulatively, impute to the ormganization a major puipose sufficient to regulate that
organization as a “political committee” under the Act? If so, what specific language in
the planned communication triggers the Act?

Planned Commumnication # 11:

A PFAVF press release and mission statement, distributed in the fall of 2006 for use through at
least November 2008, that states:

“Although PPA has worked since 2001 w0 advance the conservative agenda, the establishment
mdﬁt?&emﬁondﬂmPFAVoermdmﬁdesmmcaddﬁomlkabﬂkywnmdwaﬂeathe
po. process.”

Planned Communication # 12;

A PFAVF wrien communication, distributed in the fall of 2006 for use through at least
November 2008, that states:
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‘PFAVFkawmenaﬁveksueadvomcyorgmkaﬁoﬁd:dim&dwlmpingtbeissmmcmd
straight on the ign trail and serving as a ‘Political Truth Squad’ With your help, PFAVF

will rebut the liberal 527 committees level the playing field on television in the battleground
staves.”

Planned Communication # 13:

A PFA vritten communication, distributed in the fall of 2006 for use through at least November
2008, that states:

“PFA is a conservative social welfare organization dedicated 1o keeping the issue record straighe

in the public debate as it unfolds on the campaign trail and serving as a “Truth Squad.” With your

help, PFA will rebut the liberal special interest committees and level the playing field in the
states.”

Planned Communication # 14:

Materials, which PFAVF intends to distribute before the end of the 2006 election and again
before the 2008 election, wherein PFAVF identifies the three goals of its media campaign as:

“1. Level the playing field on ads - it may not be possible to out raise even {Liberal Donor S)
alone, but the PFA Voter Fund must try to reduce the lopsided advertising advantage the
Democratic 527°s have on the campaign trail today.

“2. Reinforce the message of conservatives across the nation - we have messages we know will
work and enesgize the base; we just need the resources to deliver these messages.

*3. Become a major factor in the battleground states, and also advertise on targeted national
cable networks, To effectively air one thirty-second TV ad in every battleground state will cost
over $5 million per week.

“We believe we can play a critical role in the following eleven states (Arizona, Florida, Iowa,

Minnesota, Missouri, Nevada, New Hampshire, New Mexico, Ohio, Pennsylvania, Wisconsin).
To do this we must be on the air from Labor Day straight through to the election.”
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Planned Communication # 15:

In an email communication sent in the fall of 2006 and again in the fall of 2008, in which PFAVF
will state that it:

“continues to win the 527 battle against liberal organizations like MoveOn.org, The r
Fund, Majority Action, the Senate Majority Project, Americans Coming Together and others.
PFAVF s outspending [Liberal Donor S} and dozens of liberal 527 groups on television for the
month of October in key states across the country. But we stll have a long way to go to increase
suppor for [federal candidate Y]'s agenda and expose [Federal candidate ZJs record as the most
liberal member of the US, Senate!”

CONCLUSION

PFAVF and PFA are grateful for the Commission’s guidance on the matters above and will

adjust our plans pursuant to the Commission’s response to this inquiry. We appreciate your
assistance in undesstanding our responsibilities under the law.

G-t

Benjamin L. Ginsberg
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