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127 South Fairfax Street 
Suite #126 

Alexandria, Virginia 223 1 4 

Mr. JeffS. Jordon 
Office of the General Counsel 
Complaints Examination & Legal Administration' 
Federal Election Commission 
999 E. Street, NW 
Washingtion, D.C. 20463 

Subject: MUR 5399 

Dear Mr. Jordon, 
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Please consider this the response to your recent letter dated December 30,2003 and 
attached complaint that was received by my client Leonard L. Prescott. Attached you will 
find the Statement of Designation of Counsel that my client sign authorizing my firm to 
represent him in this matter. 

The complaint filed by the Shakopee Mdewakanton Sioux Tribal leadership against my 
client Leonard L. Prescott accuses him of f&ifjhg information to the Gutknecht for U.S. 
Congress Committee when he made a $1000 contribution to the Committee in 2002. 
Specilkally the complaint alleges that Mr. Prescott fhlsely represented that he was a 
lobbyist for the Community and/or Mystic Lake Casino. Mr. Prescott never represented 
to the Committee or supplied any information to Mr. Gutknecht that he was a lobbyist for 
the Mystic Lake Casino or the Tribal Community. To the contrary Mr. Prescott has for 
many years been challenging the current tribal leadership of the Community with regard to 
its decision to eliminate the blood quantum requirements for membership. At the end of 
last year Mr. Prescott filed suit against the Government seeking to enforce the Tribe's 
constitutional membership criteria alleging the current leadership of the Tribe was using an 
adoption practice that violated the communities IRA Constitution. (See, the attached 
amended complaint, St. Pierre M Nurtun.) In the complaint Mr. Prescott as a named 
plaintiff is identified as a constitutionally qualified enrolled member of the community, and 
makes no representation that he is currently employed by the community or is a lobbyist. 

Mr. Gutknecht is well aware of Mr. Prescott's legal challenges and that Mr. Prescott is 
most certainly not advocating or lobbying on behalf of the current Tribal Council, the 
Community or Mystic Lake Casino. Mr. Prescott has never represented he was a lobbyist. 
The accusation that Mr. Prescott is claiming he is the tribe's lobbyist, is inconsistent with 
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Mr. Prescott’s actions challenging the tribe’s current leadership and their decisions relating 
to the community’s constitutional standards for membership. 

The Gutknecht for U.S. Congress Committee informs us that the entry under the 
designation of Mr. Prescott’s occupation and name of employer was a data entry error, 
and that Mr. Prescott’s occupation should have been entered as ‘tribal benektor’. They 
intend to send your offices a letter acknowledging the error and a&ning that Mr. 
Prescott had not implied that he was a lobbyist for anyone. We understand that the 
Committee intends to fle an amended report in the very near fbture correcting the error. 
Therefore, we believe no action should be taken against Mr. Prescott on this matter. The 
Gutknecht for U.S. Congress Committee has admitted to the data entry error and will be 
submitting their amended report to reflect Mi. Prescott’s occupation as a triial benehctor 
or the appropriate designation for his status as tribal member of the Shakopee 
Mdewakanton Sioux Comunity. 

Also attached is a copy of the check that the Gutknecht for U.S. Congress received &om 
Mr. Prescott. From the copy you can see that Mr. Prescott’s name and address make no 
reference to any title that would imply he was employed at Shakopee. The copy of this 
check and the amended complaint is the best documentation we can supply to demonstrate 
Mr. Prescott was not misrepresenting his employment status or occupation. The fact is he 
has been publicly opposing the current tribal leadership on many issues and would not be 
viewed in that context to be advocating on behalf of the tribal council or the Casino. 
However, we would be glad to provide any other documentation that you feel might be 
helpll. 

Sincerely, 

ElizabethT. Walker 
cc: Leonard L. Prescott 

Nels T. Pierson, I11 
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STATEMENT OF DESIGNATION OF COUNSEL 
Please use one form for each respondent 

P - 1  

The abovenamed lndivldual Is hereby designated as my counsel 
and Is authorized to recellve any noWications and other mmmunications 
from the Cornmiss re the Commission. 

i-)-DLj 
Date Signature Titte 

RESPONDENTS NAME - 

! 



81/87/2884 11: 28 5872521458 
I 

I 

lii 

L 

, :- .- 
' .  

GUWECHT 4 CONGRESS 
< .  

. .  

PAGE 82 

. .  . 

. 

..'I 
.* 

*-I . .. 
'.I 

c ... 
: ' .. - . .  

J 



I 

‘ I .  

c 

I N T H E ~ N ~ ~ ~ & D S T A ~ S D I S T R I ~ ~ ~ ~ R T  
FORTIHEDISTRICT OF COLUMBIA 

Cecilia M. St. Pierre 
R.R. 1 Box 1272 C 
=MT 59034 

Leonard L. Presmtt 
13733 Thd&ird circle 
sllakopee,MN 55379 

CaseNo. 1: 03CV01057 

8 V. 

Gale k Norton, in her official 

Department of the Interio~ and 
capacityasSecretaryOftlleU~tedStates 

Auredle M. Martin, m herofficial’capacity as 

Bureauof IndianAfMmof 
the United States Department of the In-, 
individually and jointly 

ActhngAs~iStantS~-M~AflEairs ,  

. 9 
I 

Def-.; 

AMENDED C O M P ~  MIIRDECLARATORY AND INJUlWXVE 
RELIEF’ AGAINST FEDERAL AGENCY DEFENDANTS UNDER 

THE ADMINISTRATWE PROCEDURES ACT 

Plaintiffb, Cecelia M. St. Pierre and Leonard L. Fresco#, are constitutionally qualified 

CMOued members of fhe Shakopee Mdmakanton oakota) Sioux Cornmmunity (“SMSC,” “Tribe” 

or the  cod^'). They are before this Court seeking to c o m t  the Dakota Community’s 

e n ~ ~ b e n t  Practices, which arc in viofation of SMSC’s comtitatioq, which was created and is 
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hnplementec'i under the auspices of the Indian Reorganization Act C'IRA"). Suit is brought , 

against the f d d  g o v m a t  for its Mure to safeguarol SMSC's constitutionally mandated 

enrollmeat procedures and distribution of the Community's land and resources, in violation of its 

fiduciary duty ih this regard and the Administrative Procedure Act ("APA"). 

OVERWWOFTHECASE 

By exchding co11stiftution.dly qualified Dakotas b m  enrohmt, while adapting h e  

numbers of unqualified individuals, the Dehdants have dowed illegitimate members in the 

SMSC to illegally control one of the most successfhl Indian casinos in the country. As a result 

of this manipulation, qudiiied but disedhmhised members h e  no voice in governing the 

Community, the assignment of land, the decisions on voter and member qualifications, or receipt a 

of other benefits for f d d y  recqgnked Man people. The adoption practices, which are ' 

presently being followed, but wbich were illegally instituted, patently Violate the SMSC's 

constitution by alIowiw non-cpdified members to control every decision regarding the 

Camwmity.' The Mure of the Defendants to act in accdance with their duties has allowed a 

fbw faux leaden, motivated by &e substantial economic success of the SMSC's casinos, to take 

illegal control of the commxmity's resourrce~. 

 his claim, in illustratee the mnundrum bfthe y~nighing ~ndiaa: a cme in wbidh 

and have barn vanquished, for the legitimate members by design have been kept in the 

benefit of a few spurious leaders who have exploited the weak, if not absent, oversight of the 

federal regulatory authorities. Inconsistent actions and inaction of the f W  govment have, 

in effect, sanctioned the iSfegal practices of these specious leaders, UIlClerrrrrrrm ' g the government- 

to-govemment relationship between the Community and the United States. Plaintiff3 m seeking 

declaratory and injunctive relief'* this Court to correcf the harm to the a d  fbture 
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generations of legitimate SMSC members. PlaintZk are this Court for protection of their . 
constitntionally protecied rights as legitimate members 

Comrmuzity. 

JURISDICTION 

of their fed#ally recognized Dakota 

1. 

1361 and2201. 

This Court has jurisdiction over this action pursuant to 28 U.S.C. Sections 1331, 

THE PARTIE S 

2. Individual PlaintifE each are older than 18 years of age. Each individual Plaintiff , 
' 

meets the constitutional requimnent~ for membership in and is a prapedy-enrolled member of, 

the Shakopee Mdewdcanton Sioux (Dakota) Community. 

3. Defendant Gale A Norton is sued in her official capacity as Secretary of the 

Interior rSeCret8ry"). The United States Department'of &&or ('POI") is an agency of the 

UnitedStatesFederalGovemment 

4. D e f a t  Aurene M. Martin is sued in her official capacity 8s Acting Assistant 

Secretary - rnltilcln Affairs, DOI-("Assistant.Semtarf'). She is in charge of the Sctivities and- 

actions at the Bureau of Indian - ("BIA"), which is an agency within the DOL 

(Collectively, the parties mentioned in paragrstphs 3 and 4 are r e f d  to as the 'Defendants" 

herein). 
, 

B m F  FACTUAL SUMMARY OF ENROLLMENT LIST HISTO RY 

- 5. The curreat Shakopee Mdmakanton Resewation was known as the Prior Lake 

U.S.C. 89 476, et seq. The 
\ 
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original Reservation consisted of land purchased at Itowex Sioux, Prairie Islandand Shakopee for . 
the itmdless Mdewakanbn residing in Minnesota on May 20,1886. In 1969, reddents of Prior 

Lake met to consider organizing a separate Community on the land held in trust by the United 

States, expressly. for the Mdmakanton Sioa individuals. Ccmsim with the provisions of the 

IRA, the Buxeau of Indian A f E h  ("BIA) attended these mmings to assist with the 

organization of the new Community. The BLA provided advisory and tixhnicdl support in the 

dding and &fication of the Community's constitution and, aAer the thirteen charter members 

of the community ratified the coI18fifllfioon, exercised its review authority, as requited, in 

approving the constitution. 

6. husuant to Article E, Section I of SMSC's constitution, the membership of the 

f'U ) 
(a) All persons of Mdewakrmtm Sioux hdian blood, 

not members of any other Wan tribe, band or group, whose 
names appear on the 1969 census mfe of Mdewalmton Sioux 
residents of the Prior Lake Reser~ation, Minnesota, prepared 
specifically for the purpose of organizing the Shakopee 
Mdewakanton Sioux Cammunity and approved by the Secretary of 
the htuior. 

- -  - 

.* . 

@) All children of at least me-fouTth (1/4) dew 
Mdewakantan Sioux Indian blood born t~ an enrolled member of . .  

, a the Shakopee Mdewhton Sioux Community. 

(c) All descendants of at least one-fourtfi (114) degree 
Mdewakanton Sioux Indian blood who can trace their 
Mdmakantun Sioux Indian blood to the M-m Sioux 

. .  

I. 

Indians who resided in Minnesota on May 20,1886, Pmvided, they 
apply fot membership and are found qualified by the governing 
body, and pmvidd fbrther, that they are not enrolled as membem 
of some other tribe or band of hdhs .  

7. In the early 1980~, the SMSC began to.develop certain gaming operations, as 

permitted by law. Over the next two decades, the SMSC's gauhg profits &W dstaatialky 

4 
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during a crucial time of development of the SMSC b h e n t  List. The SMSC had begun , 

aperasing a bingo hall in 1982 d expanded this hall in 1984 thou& 1985, when the 

~ommunity built a larger fitcility. me expansion of the bingo M allowed the community to 

I 

makeper capita distributions to merhbem. 

8. In 1983, the Community M e d  and apppved an Enrollment ordinaact, 

pviding for an Enrobat Committee to review and process all membership applications and 

to v e t h a t  the applicant qualified under the constitution 

9. The enrollment process was intended to create a membership roll of 

constituti0MliY aualified enrolled memb.m and to determine the eligible vofers in the 

Cammunity. The Enrollment Committee asked the BIA to assist in the preparation of this rolL 

IO. Following BLA policy and guidelines, the Commhe membm attended BIA 

enmllment workshops and used the BIA enroUmeat manual to avoid federal vidations. The. 

maaual was used and studied thereafter at the Committee's meetings. lcn 1987, the Community 

enacted Eslrollment ordinaace No. 1-2-87-005 directing the Enrollment COramittee to screen all 

ament voting members to ensm that tbey met the edtutional requirements iic membership - 

and to prepare acment enrohent membership list. 

11. Congress eaacted the Natiod Indian Gaming Regulatmy Act ("IGRA") in 1988, 

which rapired the SMSC, as the aperatar of gaming EBcilities, to adopt a Business Distribution 

ordinance. The SMSC approved an ordinance, however the BIA rejected it. The SMSC then 

submitted to the BIA an amendment to the defective ordinance, which the BIA etrmeously 

who did not meet the community's constitutional for membership. 

5 
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= i  12. Tn 1990, the Business Council of the Community retained a genedo@, John L. , 

Scbade, to collclucf independent reseath and work with the Enrollment C o d b e  to develop a 

validly constituted list of Mviduals constitutionally quaEed to receive Court of Claims Docket 

363 distributicma. All purported members of the "Rib, who were not otherwise enmlled by 

being on the 1969 -US, were directcxi to make application and submit documentation to 

l!fp 

I:@ 

support their blood degree qualification and ancestry to May 20,1886. This Iist also iaherentty 

pmvided a determination as to who was then properly qualified as a member of the Tribe. Some 

individuals claiming membership, howevez, refbed to submit an application or documentation to 

prove their eligibility to vote. As a result, problems arose at each subsequent election because 

valid membership for all those participating in votes could not be verified. 

1'19 - 
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13. The SMSC, with the assistance of Mr. Schade, verified individudls' qualificatians ' 

, ' -. in 1991for receiving Dock& 363 distrihtions. This vdctiOin of the Docket 363 recipients , 

- was then submitted to the BIA and the research was certified (The "1991 certified List"). The 

"1991 ceaified List" was then posted to give notice as to who qualified f ir  Docket 363 

- dis~butions. Certain individuals, whose names had been declared as unqualified for Docket 363 

paymats due to the menibemhip verifications, brought suit in Tribal Court against individual 

members of the EnmlIment Committee for not including thep on the "1991 certified List." The 

) 

, - -  . .  
. -  

. - 
Tribal Court enjomed the Enrollment Committee f b m  Using the list until membership issues 

could be resolved, but only affer the upcOming Business Council electioa This d o n  came 

despite &e fkct that the "1991 Certified Lii" was the only census which pmperly v d e d  
I .  

. .  
current merabership in the community. And, as a resulf of this inlararapriaRe stance by the 

Tribal Court, individuals who did not have the required j/, blood degree were allowed to vote in 

the 1991 Business Council election, which inexorably tainted the outcome, making it invalid ob 

6 
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ini’tio. At tbis spurious election, stanley Crookskis illegitimately elected chairmm by a narrow , I 

margin, defeating Leonard prescott; who at that time was the chaixman of the SMSC. 

14. During this period of he, the SMSC built the Mystic Lake Casino, one of the 

largest gambling venues in the United States. Per capita distri&utions to individuals in the 

Community increased sipifhmtly. Illegitimate Community members were aware that 

disqualification on Community membership rolls would mean the loss of significant individual 

and f k d y  income to them. 

15. Within days of the election, the new but fkux leadeaship destroyed all records in 

the enrollment office. The Enrollment C d t t e e  remained enjoined by the Tn’bal Court and 

was H W C ~  called back to screen applicants. Thus, Stanley croolrs rebed to acknowledge the 

“1991 C M e d  List,’’ which had been created and verified by the Enmilment Committee and its 

genealogist and certified by the BIA. With the enmllment applications destroyed, and the 

approved screening process on hold, rnembemhip decisions in the Community remated to 

majority or popularity vote, including participation by certain constitutionally unqualified and 
. .  

- . e  - 

. .  

. .  
’. . I 

1 . ’  

, 

. .  

? ‘ 

review. 

16. On October 27,1993, the illegally constituted SMSC passed an ordinance (“pirst.. 

Adoption otdinancc”) which attempted to eliminate the blood quantmil wnstitutional 

requiremejlt and simultaneously adopted into membership a list of people who were not qualified 

under the TnWs constitution. Tbe Ordinance fsiled to pass at the rdeeting of the General 

Cou& bwever, after the first vote =led d tht meeting had been adjourned, anothex vote 
*’ 

was taken by those who remained af€er many votingqdified members had left the meeting. 

Afta this second vote, chainnaa Crooks declared @ Ordhance enacted. On November 12, 
. I  

I 
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1993, the Minneapolis area office of the BIA approprhtely disapproved of the Ordinance as an’ . -. 

improper attempt to amend the coI18tittlfioll’s membership requirements and fbrther disapproved 

membership eligibility. 

17. On November 30, 1993, the SMSC enacted Ordinaace 11-30-93-002 (Y3econd 

1:o 

1:o 
Adoption Ordinance”). This Ordinance atso attempted once more to eliminate the blood 

quantum constitutional requirement for membership, but omitfed the automatic adoption 

provision fbr some unqualified persons which was found in the First Adoption ordinance. 

1% 
I’M 
rln - 

II 

i’u . 
13 Unbelievably, the nonqualified individuals, whom chairman Crooks had attempted to adopt 
1 “wholesale” with the First Adoption Ordinance, were dlowed to vote 01) the Second Adoption 

- .  

Ordinance, just eighteen days after the BIA found that they were not members of the Tn’be. On 

December 13, 1993, the Area Director again properly disapproved the Second Adaption 

ordinance as an inappropriate method of attempting to change the community’s constitutiun. 

The putative attorneys for tbe obviously tainted voting membership of the S N C ,  without ht%ving I 

the valid- authority of the community as required by faw and without a Business Council- 

resolution, appealed the Area Director’s decision to the M o r  Board of Indian Appeals 

C’IBIA”). On February 8,1995, the lBIA then inexplicably d wrongly mersed the Area: 

Director’s disapproval of the Second Adoption Odhance Uponremandtohim,theArea- 

Director complied with the IBIA’s order ancl approvd the Second Adapttion ordinance. This 

- remand and the subsequent approvat of the Second Adoption ordinance, howwer, were 

ulwtely found to be invalid byhsistant Secrebry of Indian Affairs Gover. 

18. In addition to adopting n o n q d e d  individuals illegally as menibers in 

contravention of the Community‘s constitution, the fkux leademhip of the SMSC has taken 

8 
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19. In 1994, the BIA and National Indh ChmmMon concluded l h t  

ccmstitutiona,lly unquaiified individuals, wbo were not valid members of the Community and, 

.therefore, not eligible to receive per cup& distributions under the IGRA, w m  in fhct receiving 

information from-the Cornunity to verify the eligibility of members receivhg per capita 

d k i % u k s .  The ccmmunity, however8 f$iled to produce this hfbmatioa Despite the fact 

that this bss left the Tribe with a dtut ionaI ly  defeative manbeaship and governing body, the 

r)efeadants have not taken any fbrthex action to m d y  the fitally tainted enrollment of the 

Cbanpm with fderal law. 

20. The DO1 bas acknowledged that it h a fiduciary duty’to monitor and eDforce 

21, AAer the Area Director had disapproved the Second.Adopfbn ordinance s t h e  * 

. -  
faux leadership requested that the DO1 conducf a SecTetTal Election on a proposed revisian to I 

-. - # -  

the Community’s constitution to amend the membership requiranents. This election was held on 

April 19, 1995. “hen, on June 2, 1995, the Assistant Secretary of Indian Affairs, &ng the 

Tribe’s “1991 C d e d  List,’’ ixplidated the election d t s  because the BIA found, based on 

the “1991 Certif~ed List,” that nonqdified individuals had voted in the Secretarial Election. In 

~‘ec t ing  the election results, the Assistant Stcretary discussed the importance of d g  that 
. -. 

I .  

individuals voting on an amendment to the constitution are eligible to vote. Ih response, the 

. .  

9 
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BLOOD OUANTUM DETERMIN ATlONS 

22. coincident with invalidating the Secretarial Elmtion, however,' the Secretary of 

the DO1 asked that an admhistmtive law judge be appointed to take evidence and make blood 

degree determinatiom for approximately 63 individuals claiming Docket 363 distributions and 

membership in the Community. As part o f  the June 2, 1995, instructions to the Office of 

Hearings and Aplpeals, proposed d&embtions were to be issued h t  on 23 identilied 

individd, whose ri&t to vote in a SemtarA EIe~ti~n under the Indian -0nAct . 

bad been chatlenged. Proposed d- tions were also to be issued on the additional 40 

individuals who appealed to the Office of Hearings and Appeals their 1991 blood degme 

deteaninations, which had beea issued for purposes of Docket 363. 

23. Prim to any final nrlings on the blood quantum dederminations, the IBIA 

remmted the =be's recent illegal adoption practice- The Edux Tribal leadership then retracted 

ib request for a second SecretasiaI Election. This Court in F a r  v. Bu&bittq953 F. Supp. 1 @- 

a 

D.C. 1996), ultimately found that the IBIA's decision was not sustainable on the admhha  tiW 

record, and mnanded the matter to the DO1 for fixher codexation, On remand, Assistaat 

Secretary Gowr upheld the Area Directofs initial disapproval of the Second Adoption 

ordinance and found that the Second Moption Ordinance hadnever become effective. - 

24. Several yeam later, on May 18, 1998, the DO1 modified the June 2, 1995, 

kslructions to the Office o f  Hearings and Appeals, d contimred to pursue blood degree 

determinatons for the purpose of deciding eligibility under Docket #363. The DO1 stated in its 
I 

Memarandurn that these final detenniaationS regarding blood quantum would be used to clad@ 

10 
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I voter eligibility for fham Semtarid Elections. The instructions also provided that the , 

: .; 

determinations made by the hearing examiner or administrative judge would be forwarded to the 

Assistant Secretary of Indian A&b for approval, and that once approved, the de4mmma tiODs 

25. Despite the fhct that these blood degree deteamhatiom w m  r e f d  on Jme 2, 

1995, to the Officx of Hearings ad Appeals, they have yet to be resolved. Over the come of 

this eight year period, four administrative judges have been assigned io make these blood 

determinatioIls. Not only has this not been completed, but the methodology being used most 

recently by the currently admhi&& 've judge, Judge Thomas K. Pfister ("Judge PfisW'), is in 

B 

I l l I  

113 

I:P mar. 
914 \ 

r id- .  
I 

!P 26. Judge Pfister has made final detenhhthns 011 ten subdockets, which were 

challenged by Plaintif& (acting as interveners in the blood quantum detamhtions), mi the 
I 

BIA, whose counsel also lodged strong exceptions, and the DOI. The remaining subdockets are 

still pendin$, resulting in an eight year delay. Despite the BIA's and DOI's'awareness that Judge 

. .  -Piidergs dekrmhtians were in error, the BIA and DO1 have failed to correct those 

determinations, and have themby allowed for the Ealsifidon of blo6dlines. 

27. Despite the genealogicaI errors of Judge Pfister that both the BIA attorneys and 

intervmors strongly opposed, the foxmer Assistant Secretary approved the initial ten subdockets 

prematurely before the fiading;s on the remaining Subdoclmts had been completed. 

28. The result of the BLA's and DOI's failiue to act in a t h e y  and p r u d e n t  manner, 

- and to cease administrative proceedings which are in direct conflict with the law (and objection 

by BIA's own counsel), is that the SMSC remains governed by kux leadership, thr0ugI.i 
L 

wnstitutiody unqdified i n d i v i u  participating in Tribal votes. invalidates all 
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: i  govemance actions by the Tni, bringing into queatiOn the l@ty of all e distributions . 

under IGRA. 

29. In Jtily of 1996, Plainti& Cecelia St. Pierre, and her sister, W M  Feezor, on 

behalf of themselves 8136 other similarly situated Comunity members (“Feezor Plaintif&“), 
I’M 

filed suit in the f d d  court in the District of Columbia against the federal government, {IO ;{ 
I challenging the adoption practices of the current, albeit illegitimate, SMSC leadship that had 

been upheld by the Interior B o d  of Indian Appeals (‘CIBIA’’) at the DOL Judge Robinson of 

this Court remanded the case to the DO1 on December 20, 1996, for consideration and 

explanation of three issues: (1) whether the IBIA exceeded the 90 day time limit to review the 
% 

Second Adoption Ordinance; (2) wh&er the CammUnity pperly authorized the appeal from 

the decision of the BIA’s Area Director to the and (3) whether the Second Adoption 

ordinance was validly passed by m d t u t i d l y  q-ed and eligible voting members of the 

. -  

Community. Feezor u. Babbitt, 953 F. Supp. 1 @. D.C. 1996). * .  . .  

30. On May 23, 1997, before the DO1 responded to the f i x i d  -&ut mnand, the 

baiidly coflsfif\xted membership of the SMSC passed y& another ordinar#.R (‘Third Adopian 

Ordinance”). This ordinance was substantively identical to the Secand Adoption ordinance, 

having made only minor technical changes. By its terms, .the Thitd Adoption oldinance 

- i n c u ~  wholesale &e second -tion ordinance, while purporting to g‘amend’’ tbe 

S d  Adoption ordinance . Individuals who had illegitimately been adopted into membership 

under the legally chaIlenged Second Adoption otdinance, as well as other individuals who were 

not qualified, voted on the Tbird Adoption ordinance. While the DO1 was actively emgaged in 

the w court-mndated second  option ordinance remand pro- the  rea Director, 
t 

12 
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bandcuffed by the IBIA’s reversal of the prior stance o f  his offia m invalidating the Second . 
Adoption Ordinance (even though this was then under challenge in this Court), palifid his ,’ 

approval of the Third Adoption otdinance, stating &at it was approved because it was 

“substantially the same as” the Second Adoption ordinance By law, DO1 Secretary Bruce 

Babbitt had ninety days within which he could have mersed and disapproved the Area 

Director’s initial approval of the third adoption ordinance. However, Secretary Babbitt med to 

take any such action and thereby tacitly approved the Area Director’s fsulty decision approving 

the Second Adoption Ordinance. This hution by the DO1 iS pd&ly suspect in light of a 

preceding letter h m  BIA recognizing that this type of adoption practice would be c o n .  to 

the Community’s constitution and against federal policy. 

31. SMSC’s fkux leaderdip argued to the DO1 that the remand was moot due to the 

scam it perpetrated in obtaining the Area Director’s approval of a Third Adoption ordinance, 

‘ 

which was nothing mom than a replication of the Second Adoption ordinance improPklY 

reinstituted by the IBIA, and which was under Siege in the F e a r  lawsuit Solicitor Leshy of the 

DO& m a May 22,1998, Memorandum Opinion to the secretary of Indian Af&im, found that 

this Third Adoption ordinance did not moot the federal wurt remand and noted tha,t, because the 

Third Adapttion Ordinan- w found to be subWaUy the same as the Second, it might be at 

best rnere~y an am&- to the Second Adoption ordinance and not a stand alone ordinanw. 

Thdore, he raised the logid question W a g i n g  the v&dity of the Third Adoption 

ordinance in the went the Second Adoption ordinance was ultimately ruled invalid. He also 

expressed the persistent con& a u t  the issue of unquaMecI participants voting on the ~hird 

Adapttion Ordinance. In short, he wamed that if the Second Adoption Ordinance failed, the third 

would also fit& 
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32. On February 2,1999, Assistant Secretary Gover issued his decision regarding the .. 
Second Adoption Ordinance in response to the 1996 fderal court remand, Assistant Seaetary 

Gover found that the IBIA was without authority when it approved the Second Adoption 

ordinsace because the 90 day time period to review ordinances had expired. The BIA and DO1 

did not reach the other two issues on remand because of the finding that the IBIA had acted 

without authority. Therefore, the Area Director's December 13,1993, decision disapproving the 

Second Adoption Ordinance as an inappropriate method of attempting to change the 

Community's constitution stands as the BUYS position on the Second Adoption Ordinance* The 

SMSC, which continues to allow participation by cobstitutiody unqualified individuals, still 

applies the practice kund in the Second Adoption ordinance, under the auspices of the illegal 

and identical Third Adoption 0rdinaM.R . Moreover, the ihux SMSC leademhip persists in ' 

permitting individuals hvalicily adopted under the Second Adoption Ordinance to receive all 

mts of Community membership and to participate in tn'bal governance, despite the fact that - 

Assistlrnt Secretary e v e r  the Area Director's December 13, 1993, decision 

disapproving the adoption practice. 

33. Due to Assistaut Secretary Govet's decision, declaring in essence the Second 

Adoption ordinance * ioid, in reSpwse to this court's rema~d, the  rea ~irector wm a~ked to 

reconsider his approval of the Third Adoption Ordinance, but he rehed to do so. The DO1 has 

taken no measure to reconcile the &validation of the Second Adoption Ordinance with the Third 

Adoption Ordinance which was passed by the hvalidly constituted mmubership of SNSC as a 

means to G & W I W ~ ~  this Court's Order d the subsquat remand decision, Accordingly, the 

DO1 has fhiled to enforce the remand decision, which invalidated the very adoption practice that 

. 

was found inconsisteat with the community's constitution. 
I 
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34. The T n i  Court sua sponte, but ultra vtres, purported to o v d e  Assistant . 

Secretary Govex's February 2, 1999, decision, by holding that both the Second-and T k d  

Adoption Ordinances wem valid and finding that all individuals adopted mthe Community since 

?he spurious enactment of the Second Adoption Ordinance were entitled to fhll beaefits of 

meanbedip. James H. &hen, Esq. wrote to Assistant Secretary &ver at the DO1 on June 3, 

1999, informing hini of the "riial Court's decision purporting to overrule the Assistant 

Secretary's February 2,1999, decision. Mr. Cohen asked that the DO1 provide the Plaintiffs 

with a ''clear indication of the DOI's 'intended fiuther course of action, if any, within thirty (30) 

days." The DO1 has been omimuly absent in taking any definitive action to reconcile this 

subversion of its own directives. 

35. By Virtue of SMSC's kux leadm sjmriou!y passing since 1993 three virtually ' 

;$ - identical Adoption ordinances circumventiting the membership critezia dictated by the 1'u ) - , 

-CoIlmruaity's constitution and the decisions of federat agencks, the status of the Community's 

mroilm.int process and niemtxrship has ranain c~o~ded.  ~ndeed, the illegitimate patticipation of 

unqualified individuals in Consmunity decisions has rendered the true members of the 

Communi@ powerless to contd their own Community. 'The Plain- m .this action have 

c o n t i n a e d t o r m 6 m i t n ~ ~ ~ E b I l n a l r e q r r e s t s . t o t h e D ~ ~ , t e p e a t e d l y ~ t h e r n t o ~  

action with regard to the illegal adoption practices at Shakopee and the resulting illegitimate 

- .  . 

- h.l'bal go&mment. However, fhe Defmdants have refbed to take any such action. The ipctbn 

of the'udted States government has exacerbated these problems, and intewdon by theunited 

. 
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COUNTONE 

VIOLATION OF THE D M I N I  STRATWE PROCEDURE ACT DUE TO 
DEFIENDANTS. DEPARTUIRE FROM PCBLICY WITHOUT VALID SUPPORTING 

REASONS - [ADOIPTXON ORDINANCE) 

. 

36. Plain= incorporate by reference paragraphs 1 though 35 $8 if M y  set forth 

herein. 

37. On November 30, 1993, the SMSC enacted Ordinance 11-30.493-002 (“Second 

Adoption Ordinance”), attempting to eliminate the blood quantum requirement for membership - 

hl the &llIXU6ty. 

38. As required by the Community’s Constitution, the Second Adoption Ordinqnce 

was sent to the BlA Area Directdr for approval. 
\ 

39. On December 13, 1993, the Area Director disapproved the S e d  Adoption 

ordinance as an inappropriate method of attempting to change the constitution, stating: 

It is clear to me that the Adoption ordinance circumvents the 
Constitution by attempting to acco@i& by Chiinance what the 
community’s Constitution requires to be done by Constitutional 
Amendments - c h a n h  of the membership within the 
community. This Qdinance has the effect of elirainating Article 
XI, Section I (b) by eliminating the 34 degree Mdewakanbn blood 
requirements of the Constitution It would flow rip people who 
can prove descendanoy, but who may have been d d e d  
membership m the past because of tbe one quarter degree blood 
requirement, rui opporhmity to reapply. This result would affect 
the very fabric of the Community. .It is my opinion that self 
govetnment would be better sewed by putthg this matter to the 
qualified voters of the Community in a duly called ekction to 
mead the community’s Constitution 

. 

It is therefore, my interpretation that the Constitution of the 
Shakopee Indian Community would require a Constitutid 
amendmat bo change the blood quantum for membexship. The 
r e f w e  in the Constitution to the delegation 

I 
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promulgate resolutiom and ordinance [sic] to address issues of 
adoption is an appmpriate delegation; however, it is not absolute in 
all Circumstain ces. me Community i~ noijhe to violate other 
ptovisions in the constiticron by an Adoption ordinance. 
(emphis added) 

40. Though the IBIA revented the Area Director's disqpmvd of the Second 

Adoption ordinance on February 8,1995, the Assistant Secretary of Indian Affairs, in response 

to a federa'l court remand, found on February 2,1999 that the lBIA had been without authority to 

approve the Second Adoption Ordinance and reinstated the Area Director's December 13,1993, 

1993, disapproval of the Second 

position regarding that Ordinance. 

41. On May 13, 1997, 

Adoption ordinance is the Pefkndanb' ament and ibl 

SMSC passed the Third Adoption ordinance, which was 

substantively identical to the Second Adoption Ordinance. As required by the commuhity's 

constitution, the SMSC submitted the Third Adoption Ordinance to the BIA Area Director ibr 

qpmvat Stanl9R books, (hirman of the SMSC, asserted to the BIA that the Third 

Adapttion ordinance was substantively identical to the Second Adoption ordinance and 

contained only minor technical changes. Moreovery the Third Adopttim Ordinance stated, on its 

f a ~ e ,  that it was an amendment to the second Adoption ordinance, to "clarify the prooedure~" of 

the Second Adoption Ordinance. 

42. On May 23,1997, prior to the rebtatement of the Area Director's disapproval of 

the Second Adoption ordinance , the Area Director, obliged by the 3IA's overruling of his initid 

invalidation of the Second Adoption ordinance , approved the Third Adoption ordinance, stating 

that "Our review indicates that the New Adoption ordinance is substantively the same as 

Adaption ordinance No. 11-30-93-002 which we approved on February 17,1995. Thus, we find 

17 
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no reason for disapproval.” Accordingly, the BIA approkd the Third Adoption ordinance based . - 

solely on the Eact that it was iddcal  to the Second Adoption Ordhance. I 

43. When the Assistant Secretary issued his February 2,1999, decisionrehtatm g w  

Area Dimetor’s original dirpapprovaal of the Semnd Adoption ordinance, he failed to address the 

Third Adoption ordiaance in his opinion. 

44. Subsequent to the disapproval of the Second Adoption Mice, PlainW 

repeatdy requested that the Defendants address the inconsistency between the decisions on the 

Second and Third Adoption ordinances. 

45. Defadants have failed and/or rebed to a d h s  and mmct the inconsistent 

decisions rendered on the Second and Third Adoption Or-. 

46. An agency’s departure fhm prior decisionS can be considered arbitrary, - ’  

Capricious and an abuse of discretion, particularly when the agency has Md to explain its’ 

departurefrompriorprecedent. 
I 

47. An agency must d & t e  a rational connection between the relevant fhcts and the 

decision the agency has made. 

48. The Defendants have not articulated any valid reasoh for the inconsistency in the - 

decisions t h 9  marlc regarding the immsut wies 

and Third Adoption ordinances. 

the DOI’s rulings on the Second 

49. The May 23,1997, decision of #he BIA Area Director, which approved the Third 

Adoption Ordinance, despite the bt that the substantively identical Smnd Adoption ordinance 

. was being reviewed by the DO1 pursuant to a f d d  court remand, constituted a fifiRI agency 

action. 



, 
I 

, I  

I -  

50. Moreover, the subsequent actions and inaction of the DOVBIA, when refhing to: . 

(1) clarifL the ~ e b r ~ a r y  2,1999, opinion of formex distant Secretary Goveq (2) rescind the 

Area Director's approval of the Third Adoption ordinance; or (3) enforce the February 2,1999, 

decision by pmhiiiting the SMSC h m  continuing to treat the Second ami Third Adoption 

1:os 

r:O 

51. This Court previously reoognized that the IBIA consistently has held that 

mdividd members of a Community, such as the Plaintiffi have no standing to appeal an Area 

I Director's decision regarding an Ordinance to it. See Feezor, supra, at 7 29. Moreover, 

Plaintifi have no legal basis for challenging Defendants' actions and fhilm to act in Tribal 

Court. Plaintiffb have, therefore, exhausted their administrative remedies, and their ody d m s s  

I n  
f'u 

13 

I:fr 
lid . isinafederalcourt. 

II 

\ 

8 '  

52. The Community's constitution incorporates the due process and equal protection ::P 
i'W' j 

-guarantees of&e Uhitea states ~onstitution. - -  

53. As a result of the Defendasts' improper, arbitrary and capricious actions aad 

inaction, individuals who do not constitutionally qualify for membership in the Communityhave 

taken control of the comm~nity's government timi have used this power to dilute the 

. Community's resources, prevent constitutionally qualified individuals f b m  receiving 

* - 

Community benefits, and have received bn'bal benefits in violation of the C o e t y ' s  

Constitution and f d d  law, including the Indian Gambling Regulatory Act, 25 U.S.C. Sections 
I .  

- 

2701-2721, The Wan Civil Rights Act, 25 U.S.C. Sections 1301-1303, and the Indian . - 

Rearganization Act, 25 U.S.C. Section 461 et. seq. 

54. As a result of the Defendarrts' improper, arbitrary and caH&ous ations and 

. inaction, individuals who do not constitutionally quatifjl for membership in the C-ommunr 'ty bave 
, 

19 
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government. Defmdants’ arbitrary and capricious 

sovereignty and .the very existence of the Community. 

actions and inaction are threatening the 

SS. As a result of the Defendants’ impropez, arbitrary and 

inaction, P h t i f h  have been denied their liberty and property without 

capricious actions and 

due process of law, in 

I 

Violation of federal and state law, as well as the cammunity’s own comtitutio~ 

56, As a result of the foregoing, the PlaintifE, who have challenged every adoption 

Practioe, have been damaged as set forth more l l I y  above. 
. 

13 
A! 

IP 
. 

? I -  

COuNTTWO 

* VIOLATION OF THE ADMINISTRATIVE PROCEDURE ACT DUE TO 
DEFENDANTS’ DEPARTURE FROM POLICY WITHOUT VALlD SUPPORTING 

REASONS - IBILOOD OUANTUM DETERMINATXONS~ 

57. Plaintie inG0rpmte by reference paragraphs 1 though 56 & if fully set firth 

herein. 

58. On June 2, 1995, the Secretary requested that an adxninistmtive law judge be 

appointed to make blood degree deterrmnaa .om for certain individuals claiming membefsbip in 

‘ (he Commrmity. These blood degree detembticms, once approved by the Assistant Semetay 

for Indian Affirirs, were to be coasidered final for the Departxncmt and binding for future 

membership detemhtions. The genealogical analysis the anministrultl ‘ve law judge bas applied 

m making these blood quantum de&mmti *oris for certain individuals is cuntrary to estabIishui 

- Department policy, genealogical scholarship, evidence relating to the so- upon which the 

srlmini&tive law judge relies, and the Cormnunity’s own verified and BIA certified 

determinations (such as the Tribe’s “1991 Certified List”). 
.. 

20 
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59. Plainti- have requested that Defendants adhere to their own policies in making 

these blood degnze demmbati om. 

60. An agency'a departure fkam estabfished procedures can be cowidezed arbitrary, 

Capricious and an abuse of discretion. 

ll.9 

EP decision the agency has made. 

62. The Defendants have not articulated any valid reason for their departure h m  

* established procedures for making blood quantum betexmid ons. 14 

Lll 
I :bl 
%3 63. As a result of the foregoing, the Plaintif& who have challenged wexy adoption 

Llf 
practice, have been damaged as set forth more fully above. fiF 

::f i'u - ... 

COUNTTEREE 

VIOLATIONS OF THE ADMINISTRATIVE PROCEDURE'ACT AS A RESULT OF 
SUBSTANTA'MW DEFICIENCIES DUE TO ARBlTRARY AND 

CAPRICIOUS AGICNCYACTION AND INACTION 

viq 
e 

) 

- .  

I . .  

. 

i 

64. PlaintifFk incorporatt by refmce paragraphs 1 through 63 as if Mly set forth I 

65. The Third Adoption Ordinance was an improper attempt to establish a new 

category of Community meoibexship, without formally and validly ameding the cammunity's 

constitution by Seaetarial Election, as requited under the Indian Reo&ization Act (IRA), 25 

U.S.C. Section 461 et. sq., federal regdatkms implemeslting the IRA 25 C.F.R Section 81, and 

the Community constitution itselE 

66. As a result of the Area Director's May 23, 1997, decision appmving the Third 

Adoption Ordinance and the Secretmy's fbilure to ov- the Area Director's decision, tbe 

Defendants have arbitrarily and capriciously approved the Third Adoption Ordinance d 

, 
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allowed that approral to stand, despite the fact that the Tbird Adoption Ordinance permits . , 

unqualified individual adoptew, regardless of blood degree, hll membhip rights and bene& 

identical to those of c o d t u t i o d y  qalified members, rendering meaningless Article II, 

Section I, of the Comrrlunity's wnstitution. 

67. Despite repeated d w d s  by the Plaintiffs, the Defendants, in clear mor, have 

Med andlor refbed to take action to d e c h  the Third Adoption Ordiaance invalid as being 

Wially inconsistent with the Community's constitution. 

68. The May 23,1997, decision of the BIA Area Director, which approved the Third 

Adoption Ordinance, while the substantively identical Second Adoption Ordimme was being 

reviewed by the DO1 p 6 t  to a fderal court remand, constituted a final agency action. 

69. Moreova, the subsequent actions and inactio0 of the DOI/BIA in refbshg to: (1) ' 

clatifj. the February 2,1999, Opinion of former Assidant Secfftary &v- (2) rescind the Ana 

Director's approval of the Tbird Adoption Ordinance;.or (3) dome the February 2, 1999, 

decision by prohibiting the SMSC fhm continuing to treat the Second and Third Adoption 

ordinances as valid, consfifufed final agency actions. 

70. This Court previouSly mognized that the IBIA consistently has held that 

indiGdual pembem of a Community, such as the Plaintif%, have no -ding to appeal an Area 

Director's decision regarding an Ordinance to it. See Feezur, supra, at 7 29. Mureover, 

PlaintiS have no legal basis for chaJlenging Def- actions d Edilure to act in Tn'bal 

Court. Plainti& have, therefore, exhawkd their administrative remedies, and their only reilress 

71. The Community's constitution incorporates the due process and equal protection 

guarantees of the United States Constitution. 

! 
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72. As a result of the hregoing, the Plainti&, who have challenged every adoption I 

practice, have been damaged as set forth more m y  above. 

VIOLATIONS OF THlE ADMINISTRATlVE PROaDUREACTDUE TO ARB-Y 
AND CApIuclOUS AGENCY ACTION AND INACTION REGARDiNG 

PROCEOURAL DEFICIENCIES AND DUE PROCESS VIOLATIONS 

73. Plaintif% incorporate by reference paragraphs 1 thmu& 72 as if Mly set f d  

herein. 

74. For years, Defadaats have been aware that individuals, who were not qualified to 

vote and who were not constitutionally qualified members of the Community, voted on the Third 

Adoption Ordinance. Despite this knowledge, Defendants issued a letter approving the "bird 

Adoption Ordinance and have fUed to rescind this approval or to clarify their position regarding 

the Third Adoption Ordinance. 
6 

75. For years, Defendants have been aware that individuals who are not 

constitutionally qualified members of the Community have voted in Community elections and 

have vo& on aU Community issues. Despite this knowledge, Def-ts have filed to take 

any action to ensure that only constitutionally qualified members of the CommuaitypartiCiPatad 

76. Defendants have permitted the fhux leadership of the Community to use the 

Second and Third Adoption Ordinances to control membership in, and distribution oc the- 

benefits of the Community, includingper capita distributions h m  the Community's gaming 

cntqrises, in violation of fixid and state  law^ and the ~ommunity's own co&tution. 

77. As a result of the Defimdants' arbitrary and capricious actions and fhihue to act, 

the f h x  leadership of the SMSC, 

no longer reflects the will of the 

as well as the purported but illegal membership of the SMSC, 

constitutionally qualified members of the Community. As a 
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' result, PlainUk' identity as members of a sovereign entity and the Defendants' gd.vemfmnt=to- 

go~emment relationship with the SMSC is in jeopardy. 
I 

78. The Community has ceased to earoll members, contrary to its obligations undex 

its constitution and federal laws. Instead, membership now is controlled completely through 

adoptions. Individuals who are favored by the current faux tribal kademhip am rewarded by 

being adopted in to the Community, regardless of whether they meet the constitutional 

requirements of membership. Individuals, who are not so obsequious, are denied membership in 

the Community, regardless of whether they me& the ccmstitutid requirements of membership. 

79. The Defendants bve  arbitrarily and capriciously refhed to take action to address 

these illegal activities. 

80. The May 23, 1997, decision of the BIA Area Director, in appmving the Third 

Adoption Ordinance, &spite the fact that the substantively identical Second Adoption Ordinance 

' 

. was being reviewed by the DO1 pursuant to a federal court remand, constituted a final agency 

action. 

81. Moreover, the subsequent actions and inaction of the DOI/BIA, in refbing to (1) 

clarify the February 2,1999, Opinion of foxmer Assistant Secretary Goveq (2) rescind the Area 

Director's approval of the Third Adapttion ordinaace; or (3) enforce the February 2, 1999 
.. 

decision by pmhiiiting the SMSC h m  continuing to treat the Second and Third Adoption 

I 

Ordinances as valid, constituted final agency actions. 

82. This Court pre~iously recognized that the 3BIA consistently has held'thal 

individual members of a community, such as the Plainttiilk, have ILO standing to appeal an Area 

Director's decision regarding an Ordinance to the Interior Board of Indian Appeals (YBIA"). 

See Fe&; at 1 29. Morewer, Plaintif% have no legal basis fix c h a l l e g  Defendants' 
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acticms and fhilure to act in Tnial &ut Plaintiffs have, therefore, exhausted their .c 

a d m i i v e  medies, and their onlyredress is in a fbderal CoUIct. 

- .  

guarantees of the united state$ constitutidn, 

84. As a result of the fmgoing, the PlahtSb, who have challenged wery adoption 

practice, have been damaged as set forth more Mly above. 

COUNT IFNE; 
DEFENDANTS'BREACH OFF'DDUCIARY DUTIES 

85. Plaintiflk incorporate by refexmce paragraphs 1 through 84 above, as if l l l y  

restated herein. 
I _  

86. In their official capacities, Defendants have assumed under fdd and comm011 ' 

law a fiduciary duty to Native American Tribes and their individual constitutionally qualified 

members, including those of the Shakopee Mdewalcrultrm Community. One facet of that duty is 

a responsibility to uphold the integrity of tri'bd govemmmt by el[lsuTiDg that triial leaders adhem 

to the mandates of their tribal constitution which, in the instant matter, incorporates the due 

process and qual protection guaranties of the United States Constitution. 

87.' By approving and/or rehing subsequently'to invalidate Ameqdd Adoption 

ordinance Number 5-1.3-97-002 (TWd Adoption onkame"), despite the fkct that Defendants 

knew or should have known that the Community's interpretatiOn of its constitution was clearly 

umeasanable, Defendants have'breacbed their fiduciary duties to the Plaintif% and all 

Canstitutiwallyqualified members of the Shakopa Mdewakanton Community. 

88. Defendants have breached their fiduciary duties to the constitutionally qualified 

members of the Community by approving and/or refbsimg subsequently to invalidate the Third 
I 

t , 
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Adaption & d w  despite the f&t that it was substantively identical to Amended Adoption , 

ordinance Number 11-3O.93-OO2, which was hvalidated when former Assistant Secretary Govex 

issued his February 2, 1999, decision mscinding the IBIA's approval of the ordinance a.ud 

reinstating the BIA Area Director's prior disapproval of the or.dinance, pursuant to a remand by 

thisfederalcourt. 

89. The May 23, 1997, decision of the BIA Area Director, in approVing the Third 

Adoption Ordinance, despite the fhct that the substantively iddcal  Second Adaption Ordinance 

was being reviewed by the DO1 pursuant to a fdd court remand, constituted -a final agency 

action. 

. 

90. Momver, the subsequent actions and inaction of the DOVBIA in refusing to: (1) 

clarify the February 2,1999 Opinion of forma Assishnt Secretary Gctvm, (2) rescind the Area 

Director's approval of the Third Adoption Ordinance; or (3) enforce the F e b m  2, 1999 

decision by prohiiiing the SMSC h m  continuing to treat- the Second and'Third Adoption 

- 91. This Court previouSly recognized that the IBIA consistently has held-that- 

individual members of a community, such as the Plain= have no standing to appeal an Area 

Directm's decision regarding an Ordinancx to it. See Feezor, szpra, at q 29. Moreovea; 

Phintif€b have no legal basis for challenging Defendrmts' actions and Mure to act in Tribal 

qnlrL Plaintab havq therefore, exhausted their arGninistra tive remedies and their only redress 

ishafederalcourt. 

92. Each of Defendants' actions and omissions d e s c r i i  in this Count have caused 

and continue to cause PlainWs and all constitutionally qualified members of the ~ m m u n i t y  
. ,  

serious and irreparable harm through the impper dilution of their voting rights, the illegal 

t 
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takeover of their Community govanment by non-mekbas, and the improper depletion of their . 

, sharedtribdassets. 

guarantees of the united States Constitution. 

94. As a result of the foregoing, the Plaintiffs, who have challenged every adoption 

practice, have been darnaged as set forth more MIy above. 

REOUEST FORRELEF 

WHEREFORE, as to each Count, PlahtifEs r e s p d l y  request an Order granting the 

following-relief: 

a 

b. 

C. 

Declaring that the Third Adoption ordinance was not validly enacted by the 

Coxnmunity due to the fact that a large numbez of non-membem.were permitted b ' 

vote on the ordinance, and the validity of any such Ordinance depends upon its 

passage by a majority iote of a quanun of the c o m t i ~ t i o m ~ y  q u a d  and 

eligible voting members of the Communi@, and 

- 

Declaring that the BW's May 23, 1997, decision approving the Third Adoption .. 

ordinance be rescinded because it is wholly inconsistea with the Defendants' 

decision mganiing the substantively identical Second Adoption ordinance, and 
1 

that the Defendants have fhiIed to explain the mcombtenq or articulate a rational. 

'connection between the undisputed fiicts and the decision the Defendants made 

regarding the Second d Third Adoption ordinances ; and 

ordering the Defendants to rescind the effectiveness of and declare invatid, 

ineffective, null and void the Area Dimtors' May 23,1997, approval of the Tbird - 

Adoption ordinarrce ;and - * I  

.-  
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d. Ordering the Defadants to issue a decision regarding the Third Adoption = 

ordinance which is consistent with the Defendants' disapproval of the Secob,d 

AdoptionOrdii,and 

e. Wering Def- to declare that the Third Adoption ( I nkame is immediately 

tescinded, invalid, ineffdve, and, null atid void, retroactive to the date of its 

purported passage; and 

f. ordering Defendants to declare that any and all adoptions of members, which 

purportedly have been or may be recognized pursuant to the Third Adoption 

Ordinance, as immediately rescinded and, therefare, considemi ineffective, nulI 

and void; and 

g. Ordering Defendants to enforce the Area Dinctm's disapproval of the Second 

Adoption Orchance, which was reinstated by the February 2, 1999, decision of 

the Assistant Secretary, madepursuant to this Court's remrmd; and 

' 

h. -Mering Defbda& to declare that, for the purposes of any f d d  statute or 

regulation or m connection with its f d d  trust responsibilities, any past idonnal 

adoptions of purportd members accomplished through the actions of the 

Cammunity's Business council or General C o d  are immsdiately rescinded 

and, therefore, ndl and void in the absence of their mdividud and f b d  - 

i 

ratifications pursuant to the terms of a validly enacted and secref8112iu Yapproved 

Adoption ordinance whichcomplies with the community's canstitution; and 

i. Ordering Defkdants immediately to establish a list of eligible and duly , 

enrolled members of the Cornmum 'ty, comprised only of those individuals who - 
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Wering Defendants to investigate past election practices and other votes of the , 

p w t e d  Community, including e l d m  and the passage of ordinances md 

resolutiom, and to declare ineffective, null and void' any and all actions that were 

taken by a General Council or Business Council which included individuals who 

were not constitutionally qualified members of the Community; and 

ordering DefindanCs, upon completion of the certified list of duly e n d e d  

membem, to organize and oversee an immediate election conducted by and 

involving only those individuals who meet the constitutional requirements for 
4 

Ordeaing Defendants to declare thaf the votes of any individuals, who do not meet 

the Commupity's constitutional Criteria for membership, shgll be considered - ' 

invalid, null and void in connection with the purported passage of any o d h n c e  . 

or the taking of my action by the Communitr, and 

m. Ordering Defendants to ensure that tribal documents are not destroyed during the 

.period of time in which an investigation is conducted into the qualifications of 

individuals for membership; and 

- a' ordaing Defendaats to appoint a special n&W or other &prhte individual 
* 

to: (i) oversee the creation of a constitutionally consistent msI0lberahip mll, (ii) 

oversee the necessary mtructtxing of the ikux leadtmhip of the community, and 

(Si) ensure that gaming operations and the disbn'bution of gaming proceeds are 

conducted in accordance with f d d  law, including the IGRA, and 
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0. Ordering Defendants to reject my fitture Adoption ordinance until there is a valid 

detamhation of those w h ~  are constitutiodly qualifiad to vote or a F w  Order 

h n  this court reso~ving this matter; 

p. Awarding Plaintiffs their costs and reasonable attorneys' fees; and 

q. Ordering Plaintiffs such other and further relief as the Court deems just and 

equitable. 

-CBCILIA M. ST. PIERRE md 
LBONARD L. PRESCOTT . 
By Counsel 

277 S. Wasbingtcm Street, Suite 310 
Alexmdxia,VKginia22314 
(703) 837-6999 

and 

- -  

Elizabeth T. Walker, VA Bar No. 22394 
Of counsel 
W*ASsOci~ 
127 South Fairfiut Street, S u b  126 

* 

Ala&Virsjnia 22314 

u03) 838-0184 
Liz@LbWalker.com 

a .  

- (703) 838-6284 0 

. -  

- ! .  
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