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FEDERAL ELECTION COMMISSION

WASHINGTON, D C 20463

Decenber 2, 1988

Patricia Ann Fiori, Esquire

David M. Ifshin, Esquire

Manatt, Phelps, Rothenberg & Evans

1200 New Hampshire Avenue, N.W., Suite 200
Washington, D.C. 20036

RE: MUR 2036
Roger Lee

Dear Ms. Fiori and Mr. Ifshin:

This is to advise you that the entire file in this matter
has now been closed and will become part of the public record
within 30 days. Should you wish to submit any legal or factual
materials to be placed on the public record in connection with
this matter, please do so within ten days. Such materials should
be sent to the Office of the General Couasel.

Should you have any questions, contact Robert Raich, the
attorney handling this matter, at (202) 376-8200.

Sjncerely,

Lawrence li. Noble
General Counsel
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FEDERAL ELECTION COMMISSION

WASHINGTON, DC 20463

December 2, 1988

Burton A. Schwalb, Esquire

Schwalb, Donnenfeld, Bray & Silbert

1025 Thomas Jefferson Street, N.W., Suite 300
Washington, D.C. 20007

RE: MUR 2036
Albert Labinger

Dear Mr. Schwalb:

This is to advise you that the entire file in this matter
has now been closed and will become part of the public record
within 30 days. Should you wish to submit any legal or factual
materials to be placed on the public record in connection with
this matter, please do so within ten days. Such materials should
be sent-to the Office of the General Counsel.

Should you have any questions, contact Robert Raich, the
attorney handling this matter, at (202) 376-8200.

Sjincerely,

Lawrence M. Noble
General Counsel




FEDERAL ELECTION COMMISSION

WASHINGTON, D C 20463

Mr. Gary Klein
12710 Goethe Place
Granada Hills, California 91344

MUR 2036
Gary Klein

Dear Mr. Klein:

N This is to advise you that the entire file in this matter
- has now been closed and will become part of the public record
' within 30 days. Should you wish to submit any legal or factual

materials to be placed on the public record in connection with

(\!
this matter, please do so within ten days. Such materials should
wn be sent to the Office of the General Counsel.
~ Should you have any questions, contact Robert Raich, the
~ attorney handling this matter, at (202) 376-8200.
c Sincerely,
<r
< / Lawrence M. Noble
= ! ,/
~ i e General Counsel
g
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FEDERAL ELECTION COMMISSION

WASHINGTON. DC 20463

December 2, 1988

Mr. Louis Friedman
3949 Los Feliz Boulevard, #208
Los Angeles, California 90027

RE: MUR 2036
Louis Friedman

Dear Mr. Friedman:

This is to advise you that the entire file in this matter
has now been closed and will become part of the public record
within 30 days. Should you wish to submit any legal or factual
materials to be placed on the public record in connection with
this matter, please do so within ten days. Such materials should

_ be sent to the Office of the General Counsel.

Should you have anyﬂéuestions, contact Robert Raich, the
attorney handling this matter, at (202) 376-8200.

awrence M. Noble
General Counsel =




FEDERAL ELECTION COMMISSION

WASHINGTON. D C 20463

Decamber 2, 1988

Mr. Jack Foti
3342 Troy Drive
Los Angeles, California 90068

RE: MUR 2036
Jack Foti

Dear Mr. Foti:

This is to advise you that the entire file in this matter
has now been closed and will become part of the public record
within 30 days. Should you wish to submit any legal or factual
materials to be placed on the public record in connection with
this matter, please do so within ten days. Such materials should
be sent to the Office of the General Counsel.

Should you have any questions, contact Robert Raich, the
attorney handling this matter, at (202) 376-8200.

wrence M. Noble
General Counsel
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FEDERAL ELECTION COMMISSION

WASHINGTON. D C 20461

December 2, 1988

Mr. Norman Kent
7547 March Avenue
Canoga Park, California 91304

RE: MUR 2036
Norman Kent

Dear Mr. Kent:

This is to advise you that the entire file in this matter
has now been closed and will become part of the public record
within 30 days. Should you wish to submit any legal or factual
materials to be placed on the public record in connection with
this matter, please do so within ten days. Such materials should
be sent to the Office of the General Counsel.

Should you have any questions, contacé Robert Raich, the
attorney handling this matter, at (202) 376-8200.

wrence M. Noble
General Counsel



FEDERAL ELECTION COMMISSION

WASHINGTON, D C 20463

December 2, 1988

Mr. Ronald Hartman
17976 Medley Drive
Encino, California 91316

MUR 2036
Ronald Hartman

Dear Mr. Hartman:

This is to advise you that the entire file in this matter
has now been closed and will become part of the public record
within 30 days. Should you wish to submit any legal or factual
materials to te placed on the public record in connection with
this matter, please do so within ten days. Such materials should
be sent to the Office of the General Counsel.

Should you have any questions, contact Robert Raich, the
attorney handling this matter, at (202) 376-8200.

rence M. Noble
General CTounsel




FEDERAL ELECTION COMMISSION

WASHINCTON. D C 20463

December 2, 1988

Richard Sauber, Esquire

Fried, Frank, Harris, Shriver & Jacobson
1001 Pennsylvania Avenue, N.W., Suite 800
Washington, D.C. 20004

RE: MUR 2036
Philip Berlin
Phillip Scott
Joel Yachzel

Dear Mr. Sauber:

This is to advise you that the entire file in this matter
has now been closed and will become part of the public record
within 30 days. Should you wish to submit any legal or factual
materials to be placed on the public record in connection with
this matter, please do so within ten days. Such materials ghould
be sent to the Office of the General Counsel.

Should you have any questions, contact Robert Raich, the
attorney handling this matter, at (202) 376-8200.

erely, %

Lawrence M. Noble
General Counsel

Si




FEDERAL ELECTION COMMISSION

WASHINGTON, D C 20463

December 2, 1988

David McLean, Esquire

Kenneth Oder, Esquire

Latham & Watkins

555 South Flower Street

Los Angeles, California 90071

RE: MUR 2036
The Bekins Company
Ernest Gallego
Richard Morse
Joseph Noga
Shannon Sesmas
George Smith

2.0 8

Dear Messrs. McLean and Oder:

]

This is to advise you that the entire file in this matter
has now been closed and will become part of the public record
within 30 days. Should you wish to submit any legal or factual
materials to be placed on the public rzcord in connection with
this matter, please do so within ten days. Such materials should
be sent to the Office of the General Counsel.

5

Should you have any questions, contact Robert Raich, the
attorney handling this matter, at (202) 376-8200.

"9 40 7

incerely, -

i

Lawrence M. Noble
General Counsel
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LATHAM & WATKINS

ATTORNEYS AT LAW
SS5S SOUTH FLOWER STREET
CHICAGO OFFICE LOS ANGELES,CALIFORNIA 90071- 2466 SAN DIEGH OFrFiCE

SEARS TOWER.SUITE 6800 TELEPHONE (213) 485 -1234 7018 STREEY =intE 2100
CHICAGO. ILLINOIS 606086 CABLE ADDRESS LATHWAT SAN DIEGO, CALIFORNIA 92101 8197
YELEPHONE {3121 876 - 7700 TWX 910 321-3733 TELEPHONE (&(w) 2318 - 1224

TELECOPIER (312) 993 9767 TELECOPIER (213) 680-2098 TELECOPIER (Biw) n96-8281

TWX 910 22:1-0355 ——————
WASHINGTON, D C OFFICE
PAUL R. WATRINS (1899 - 1973} T 7 2 <
NLWPORT BEACH OFFICE
1 HAMPSHIRE A
OANA LATHAM LISSS - 1974| 333 NEW S E AVE .N W ,SUITE 1200

S60 NEWPORY CENTER DRIVE, SUITE 1400 WASHINGTON, D.C. 20038 1694

NEWPORTY BEACH, CALIFORNIA 92660 TELEPHONE (202) 828 - 4400

TELEPHONE (7141 762 9100 February 21 R 1985 TELECORIER (202) 826- 4415

TELECOPIER (714} 759 - 8891 TwXx 710 822 21375

Kenneth Gross, Assistant
General Counsel

Federal Election Commission

1325 K Street, N.W.

Washington, D.C. 20463

~

c Dear Sir or Madam:

c The Bekins Company (''Bekins') and its parent

- corporation Minstar, Inc. ("Minstar') discovered last

a week that several of Bekins' former executives took

- actions in early 1984 which may violate the Federal
Elections Act. As soon as they became aware of these

~ actions, Bekins, Minstar and Irwin Jacobs, Minstar's
majority shareholder, engaged this firm to investigate

c this matter and to advise them about the legality of
these actions. Pursuant to their directions, I am

%r writing to inform the Commission of the facts we have

- discovered to date and that a violation of the Federal

i Elections Campaign Act of 1971 may have occurred.

(‘\\

In early November, 1984, Bekins discovered

< that its then General Counsel and member of the Board of
Directors, Ronald Hartman, had embezzled sums of money
from it by, among other things, requiring outside law
firms to kickback to him a percentage of their billings
to Bekins in exchange for inflated fee rates. Bekins
rerminated Mr. Hartman's employment in November and gave
the United States Attorney's Office and the Federal
RBureau of Investigation data uncovered by its own inter-
nal investigation of this matter. The United States
Attorney filed an Information against Mr. Hartman, and
he has pled guilty to federal charges of mail fraud,
wire fraud and income tax evasion. He is currently
awaiting sentencing.




Kenneth Gross, Assistant
General Counsel

February 21, 1985

Page 2

LATHAM & WATKINS

Bekins cooperated extensively with the United
States Attorney's Office and the Federal Bureau of In-
vestigation in this investigation of Mr. Hartman. In
that connection, Bekins discovered last week that Mr.
Hartman required the inside counsel who worked for him
to make $250.00 contributions each to the John Glenn
Presidential Committee. The facts we have discovered
which led to this action are as follows.

In early 1984, Irwin Jacobs became a member of
the John Glenn Presidential Committee. One of his busi-
ness partners, Gerald Schwalbach, in a telephone convers-
ation in early 1984 with Albert L. Labinger, then the

T Chief Executive Officer of Bekins, asked Mr. Labinger if
he would like to make a contribution to the Committee.

c He said he would. Neither Mr. Schwalbach, Mr. Jacobs,
nor anyone else at minstar talked to Mr. Labinger or

o anybody else at Bekins about this matter again or ever

o gave Mr. Labinger or anyone else at Bekins the idea that
contributing was a job requirement.

a

Mr. Labinger and Roger Lee, then Chief
. Financial Officer of Bekins, approached seven executives
and told them that they should draft a personal check to
< the Committee for $250.00 each. We believe, but are not
certain, that in some cases they expressly or impliedly
indicated to these individuals that *"eir future employ-

o ment depended on their agreeing to make these contribu-
tions. In some instances, they also represented to each
o~ of these people that Bekins would repay them for the

contribution with an addition to their bonus payments of
$360.25, representing a '"grossed-up" for taxes reimburse-
ment of $250.00. With respect to the contributions of
several of these executives, including Mr. Hartman and
Richard Morse, the Senior Vice President of Human
Resources, Mr. Labinger told them to submit fraudulent
expense reports designating the contribution as a ficti-
tious expense item. For example, Mr. Hartman reported a
$250.00 litigation entertainment expense. See Exhibit
A. Mr., lMorse reported a $250.00 Hawaii/Europe car
rental expense. See Exhibit B. Mr. Morse accompanied
his expense report with a note to Mr. Labinger making
clear to Mr. Labinger that he was doing so at Mr.
Labinger's instructions. See Exhibit C.

-~




LATHAM & WATKINS

Kenneth Gross, Assistant
General Counsel

February 21, 1985

Page 3

Mr. Hartman directed each attorney working for
him in the Bekins legal department to contribute $250.00
to the Glenn Committee. Ernest Gallego, one of the
attorneys, has told us that Mr. Hartman told each such
attorney (Gallego, Phil Berlin, Norman Kent, Gary Klein,
Joel Yachzel and Louis Friedman) that he was requiring
them to make such contributions, implying that their
employment would be terminated if they did not comply.
Mr. Hartman further stated that he and other top execu-
tives at Bekins did not wish the employees to be "out-
of-pocket'", and he therefore informed these attorneys
that their bonuses would be "grossed-up' by an amount
sufficient to repay each $250.00 contribution plus the
additional income tax payable on the receipt of $250.00
additional income.

Mr. Labinger's secretary prepared a single
page which lists the fifteen individuals who had con-
tributed to the Glenn Committee. See FExhibit D. The
individuals whose names have a line drawn through them
were reimbursed through their expense reports. The
others received $360.25 in extra bonus awards. This
document was used to direct the payroll department to
include such amounts in the indicated bonus distribu-
tions, The specific authorization to the payroll depart-
ment was supplied by Mr. Morse whoce initials appear
next to the letters "OK". Mr. Morse states that Mr.
Labinger instructed him to grant these approvals,

39390 5

4

7

49

1

2

We do not know why Mr. Labinger decided to
repay certain of the executives by expense reimbursement
and others by bonus awards. However, the six executives
who were not paid by bonus awards as listed on Exhibit D
are individuals who had already received their regular
bonus payments by the time of the contributions. In
addition, they were high level executives whose compensa-
tion was often reviewed by Minstar. Cutting a special
bonus check of $360.25 for these executives would have
risked scrutiny by Minstar.

Q

Bekins is continuing to investigate this
matter. The investigation has been impeded somewhat by
the circumstance that Messrs. Labinger, Hartman and Lee
no longer work for Bekins. We will notify the Commission




Kenneth Gross, Assistant
General Counsel

February 21, 1985

Page 4

LATIIAM & WATKINS

immediately of any additional facts we discover. In the
interim, my clients are anxious to cooperate with the
Commission in every way possible to rectify this matter.
In the event the Commission decides to investigate this
matter, we are ready and willing to assist it in the
gathering of facts and in the notification of any indi-
viduals who may be under investigation. If the Commis-
sion decides not to investigate this matter, we would
appreciate it if you could inform us of that decision.

Very truly yours,

Rl B0 (1. Q8

Kenneth W. Oder
of LATHAM & WATKINS

Attachments

cc: Henry H. Rossbacher, Esq.
James B, Farrell, Esq.

7197 43930
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S5AN DIEGO OFFICE
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VIA FEDERAL EXPRESS
-— Matt Gerson, Assistant ”:
General Counsel .
(o Federal Election Commission o
. 1325 K Street, N.W, <l

; Washington, D.C. 20463

4

Dear Mr. Gerson:

[
Enclosed is the list of names and last known
-y addresses you requested from us. I apologize once again
< for the delay in sending this list to you.
—~ Very trulv yours,
Yo oth 0P
c Kenneth W. Oder

of LATHAM & WATKINS

Enclosure
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10.

11.

Bekins Personnel List

Phillip S. Scott
3025 Patricia Avenue
Los Angeles, California 90064

George A. Smith

929 South Brand Boulevard
Suite 341

Glendale, California 91204

Joseph P. Noga
29175 West Quail Run Drive
Agoura Hills, California 91301

Roger Lee
22748 Liberty Bell Road
Woodland Hills, California 91364

Jack R. Foti
3342 Troy Drive
Los Angeles, California 90068

Richard J. Morse
P.0. Box 3943
Glendale, California 91201

Shannon D. Sesmas
660 North Stephora
Covina, California 91724

Ernest E. Gallego
6803 Warm Springs Avenue
La Verne, California 61750

Philip E. Berlin
408 Nerth Niagara Street
Burbank, California 91505

Normar Kent
7547 March Avenue
Canoga Park, California 91304

Joel S. Yachzel
12954 Otsego Street
Sherman Oaks, California 91423




3

o
T
~

o)
<r
c
o~
or

12.

13.

14.

15.

16.

Gary H. Klein
12710 Goethe Place
Granada Hills, California 91344

Albert L. Labinger
1313 Clay Street
Ashland, Oregon 97520

Louis Friedman

3949 Los Feliz Boulevard

#208

L.os Angeles, California 90027

Gerald A. Schwalback

Minstar, Inc.

1215 Marshall Street N.E.
P.0. Box 9311

Minneapolis, Minnesota 55440

Irwin L. Jacobs

Minstar, Inc.

1215 Marshall Street N.E.
P.0. Box 9311

Minneapolis, Minnesota 55440
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FEDERAL ELECTION COMMISSION
1325 K Street, N.W.
Washington, D.C. 20463

FIRST GENERAL COUNSEL'S REPORT .
DATE AND TIME OF TRANSMITTAL/G/&?C_ PRE-MUR 140
N

BY OGC TO THE COMMISSION: (/3 " 3'3<"  STAFF MEMBER:
’ Matt Gerson

SOURCE OF PRE-MUR: Sua Sponte letter from Counsel

RESPONDENTS' NAME: Bekins Company and Thomas J. Epley, as
Chief Executive Officer
Albert Labinger
Roger Lee
Ronald Hartman
Richard Morse
Philip E. Berlin
Jack Foti
Louis Friedman
Ernest Gallego
Norman Kent
Gary Klein
Joseph P. Noga
Philip S. Scott
Shannon Sesmas
George Smith
Joel Yachzel

4q

{

220497 419 9

C. § 441b

C. § 441b(b) (2)
C. § 441¢

1 C.F.R. § 114.5(b) (1)

RELEVANT STATURES: 2 U.S.
2 U.S.
2 U.S.
1
INTERNAL REPORTS

CHECKED: Public Records

FEDERAL AGENCIES
CHECKED: None

GENERATION OF MATTER
This matter is based upon a sua sponte inquiry from counsel
for Minstar, Inc., the parent corporation of Bekins Company.
Counsel sets forth information uncovered during an internal

investigation. See Attachment 1.
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SUMMARY OF ALLEGATION
It appears that top Bekins executives caused at least six
staff attorneys and seven executive officers to draft $250
personal checks to the John Glenn Presidential Committee.
Because Bekins reimbursed the employees for their payments, there
may be 2 U.S.C. § 441b and 441f violations.
FACTUAL AND LEGAL ANALYSIS

A. Factual Summary

The following discussion is based solely on counsel's unsworn
letter -

3

Irwin Jacobs is Minstar's majority shareholder. When

Mr. Jacobs became a member of the John Glenn Presidential
Committee, 1/ his business partner, Gerald Schwalbach, contacted
Bekins' former Chief Executive Officer, Albert Labinger, and
asked him to make a contribution to the Glenn Committee. Counsel
asserts that Mr. Labinger agreed and that, "neither

Mr. Schwalbach, Mr. Jacobs, nor anyone else at Minstar talked to

20407 479

Mr. Labinger or anyone else," at Bekins about the issue again.

No one from Minstar "ever gave Mr. Labinger or anyone else at

]

Bekins the idea that contributing was a job requirement."
It is asserted that Mr. Labinger and Roger Lee, Bekins'

former Chief Financial Officer, approached seven executives and

1/ Mr. Jacobs provided Senator Glenn a letter of comfort that
was submitted to the bank respondents in MUR 1689.
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told them that they should draft $250 personal checks to the
Glenn Committee. 2/ Counsel believes, but is not certain, "that
in some cases they expressly or impliedly indicated to these
individuals that their future employment depended on their making
these contributions." Messrs. Labinger and Lee allegedly stated
that Bekins would reimburse the contributors by "grossing-up"
their bonuses by an amount sufficient to repay each $250
contribution plus the additional income tax charged against the
bogus bonuses. According to the sua sponte letter, Mr. Labinger
told others to submit expense reports in which the contributions
were disquised as expense items. One executive accompanied his
expense report with a note explaining that he was doing so at
Mr. Labinger's instruction.

Counsel asserts that one of those executives approached by
Messrs. Labinger and Lee, former General Counsel and Board member
Ronald Hartman, developed a similar arrangement involving the six
staff attorneys who worked for him. 3/ He, too, implied that
their employment would be terminated if they did not comply. One
of the staff attorneys told counsel that, "Mr. Hartman stated
that he and other top executives at Bekins did not want the
employees to be out of pocket (the $250)," and, thus, they were

going to gross-up the bonuses."

2/ The seven executives are Phil Scott, Joe Noga, George Smith,
Jack Foti, Richard Morse, Shannon Sesmas and Ronald Hartman.

3/ Ernest Gallego, Phil Berlin, Norman Kent, Gary Klein, Joel
Yachzel, and Louis Friedman
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Mr. Richard Morse, Senior Vice President of Human Rescurces

stated that he authorized the bonus payments at Mr. Labinger's

instruction. It appears that higher level executives were
reimbursed through their expense accounts to avoid Minstar's
scrutiny.

B. Legal Analysis

1. § 441b - Corporate Contributions

2 U.S.C. § 441b(a) prohibits any corporation from

making contributions or expenditures in connection with a federal
election. § 441b(b) (2) states that the term contribution "shall
include any direct or indirect payment ... or gift of money ...
tc any candidate [or] campaign committee...." When a corporation
instructs its employees to make a contribution to a specific
candidate or committee, and then reimburses those employees with
corporate funds, it is making the type of "indirect" contribution
that this provision intends to prohibit. 1In fact, one of the
Commission's regulations addressing § 441b and contributions to
separate segregated funds states:

A contributor may not be paid for his or her

contribution through a bonus, expense

account, or other form of direct or indirect

compensation. 11 C.F.R. § 114.5(b) (1)

Therefore, the General Counsel's Office recommends that the

Commission find reason to believe that the Bekins Company

violated § 441b(a). The executives who participated in the

scheme individually violated § 441lb(a) because it is unlawful for
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any "officer or any director of any corporation ... to consent to

any [prohibited] contribution by the corporation." 11 C.F.R.
§114.2(d). Thus, the General Counsel's Office also recommends
that the Commission find reason to believe that those officers
personally involved in developing and executing the scheme,
former CEO Albert Labinger, former CFO Roger Lee, and former GC
Ronald Hartman, violated § 441b(a). 1In addition, this Office

recommends that the Commission find reason to believe that

Richard Morse, the officer who authorized the payroll
disbursements, violated § 441b(a) by consenting to the prohibited
disbursements.

2. § 441f - Contribution in Another's Name

It is unlawful for any person, "to make a contribution
in the name of another person or knowingly permit his name to be
used to effect such a contribution ..." 2 U.S.C. § 441f. The
term "person" includes corporations such as Bekins. 2 U.5.C.

§ 431(11). The bogus bonuses and fictitious expense reports were
clearly part of a plan to funnel corporate contributions to the
Glenn Committee through individuals who allowed their names to be
misused.

The fact that some of the individuals may have been coerced
into allowing Bekins to use their names does not remove them from
liability under the letter of § 441f. While "knowingly" is not
defined in the Act or regulations, the term generally implies

that a person has knowledge of the facts which establish a




® ®

-6=

vioiation of the statute. 4/ The General Counsel's Office
recommends, therefore, that the Commission find reason to believe
that Bekins Company as well as the conduit officers and attorneys
violated § 441f. Those officers and attorneys are: Phil Berlin,
Jack Foti, Lou Friedman, Ernest Gallego, Ronald Hartman, Norman
Kent, Gary Klein, Albert Labinger, Roger Lee, Richard Morse, Joe
Noga, Phil Scott, Shannon Sesman, George Smith and Joel Yachzel.

3. Additional Issues

There is no evidence that the Glenn Committee or any of

o its agents, including Mr. Jacobs, were aware of the scheme

- surrounding Bekins' payments. Therefore, the General Counsel's
< Office is not prepared to recommend that the Commission find that
z: the Glenn Committee knowingly accepted or received any unlawful
. corporate contributions under 2 U.S.C. § 441b(a) or that the

c Committee accepted unlawful contributions under 2 U.S.C. § 441f.
~r The General Counsel's Office has, nonetheless, prepared questions
- for Messrs. Jacobs and Schwalbach as well as Bekins' past and

o present officers, directors, and employees who were involved in
¢

the scheme. Those questions will help discern whether the Glenn

Committee or its agents knew about or participated in the

4/ See December 5, 1984 memorandum to the Commission captioned,
"Interpretation of the Word "Knowingly" as found in 2 U.S.C.
§ 44la(f).
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scheme's execution or development. This Office recommends that
the Commission send those questions and issue the attached Orders
to Submit Written Answers and Subpoenae to Produce Documents and
Materials. This Office has prepared Orders to Messrs. Jacobs and
Schwalbach even though they are witnesses only and not
respondents.

Finally, after reviewing the responses and becoming more
familiar with the case, this Office will be in a better position

to recommend whether the Commission should pursue a 2 U.S.C.

§ 437g(d) (1) (A) "knowing and willful"” violation.

RECOMMENDATIONS
1. Open a MUR.

2. Find reason to believe that Bekins Company and Thomas J.
Epley, as Chief Executive Officer, violated 2 U.S.C.
§ 441b(a).

3. Find reason to believe that Albert Labinger, Roger Lee,
Richard Morse and Ronald Hartman violated 2 U.S.C.

§ 441b(a).

4. Find reason to believe that Bekins Company and Thomas J.
Epley, as Chief Executive Officer, violated 2 U.S.C.
§ 441f.

5. Find reason to believe that Philip E. Berlin, Jack Foti,
Lou.s Friedman, Ernest Gallego, Ronald Hartman, Norman Kent,
Gary Klein, Albert Labinger, Roger Lee, Richard Morse,
Joseph P. Noga, Philip S. Scott, Shannon Sesmas, George
Smith and Joel Yachzel violated 2 U.S.C. § 441f.

6. Approve and send the attached legal and factual analyses.
7. Approve and send the attached questions.

8. Approve and send the attached Orders to Submit Written
Answers and Subpoenae to Produce Documents and Materials.
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Approve and send the attached letters.

Charles N. Steele
General Counsel

,Jﬁﬁf__ ) 4w

Date
Associate General Counsel

Attachments
1. Letter from Kenneth W. Order to Kenneth Gross dated

February 21, 1985.
Legal and Factual Analyses

Questions
Orders to Submit Written Answers and Subpoenae to Produce

Documents and Materials.
Letters.
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MEMORANDUM TO:

FROM:

DATE:

SUBJECT:

FEDERAL ELECTION COMMISSION

i

CHARLES STEELE
GENERAL COUNSEL

MARJORIE W. EMMONS/ CHERYL A. FLEMING

June 5, 1985

Objection PM 140 - First General Counsel's
Report signed June 3, 1985

The above-named document was circulated to the

Commission on TUESDAY, June 4, 1985, 11:00.

Objections have been received from the Commissioners

as indicated by the name(s) checked:

Commissioner
Commissioner
Commissioner
Commissioner
Commissioner

Commissioner

Alkens

Elliott

Harris X

McPonald

McGarry

Relche

This matter will be placed on the Executive Session

agenda for pUESDAY, June

11, 1985.




BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

Bekins Company and Thomas J.
Epley, as Chief Executive
Officer

Albert Labinger

Roger Lee

Ronald Hartman

Richard Morse

Philip E. Berlin

Jack Foti

Louis Friedman

Ernest Gallego

Norman Kent

Gary Klein

Pre-MUR 140

N W et Nt St Nm Nt Nt wwt Nt m N Nt Nt Nt N st “wm s’ “ast’

Se
Joseph P. Noga
o Philip S. Scott
i Shannon Sesmas
C George Smith
oy Joel Yachzel
T
r~ CERTIFICATION
C
<r I, Marjorie W. Emmons, recording secretary for the
C Federal Election Commission executive session of June 11,
o 1985, do hereby certify that the Ccmmission decided by a
(o4
vote of 5-0 to take the following actions in Pre-MUR 140:
1. Cpen a MUR.
2. Find reason to believe that Bekins Company

violated 2 U.S.C. § 441b(a).

(continuved)




Federal Election Commission
Certification for Pre-MUR 140
June 11, 1985

Find reason to believe that Albert Labinger,
Roger Lee, Richard Morse and Ronald Hartman
violated 2 U.S.C. § 441b(a).

Find reason to believe that Bekins Company
violated 2 U.S.C. § 441f.

Find reason to believe that Philip E. Berlin,
Jack Foti, Louis Friedman, Ernest Gallego,
Ronald Hartman, Norman Kent, Gary Klein,
Albert Labinger, Roger Lee, Richard Morse,
Joseph P. Noga, Philip S. Scott, Shannon
Sesmas, George Smith and Jcel Yachzel
violated 2 U.S.C. § 441¢f.

Apprcve and send the legal and factual analyses
attached to the General Counsel's report dated
June 3, 1985.

Approve and send the guestions attached to the
General Counsel's report dated June 3, 1985.

Approve and send the Order to Submit Written
Answers and Subpoenas to Produce Documents
and Materials as recommended in the General
Counsel's report dated June 3, 1985.

9. Approve and send the letters a=-tached to the
General Counsel's report dated June 3, 1985.

T
.y
c
L
<
r~ .
c
<
-

Cr

¢

Commissioners Aikens, Elliott, Earris, McGarry, and
Reiche voted affirmatively for the decision; Commissioner
McDonald was not presant at the time of the vote.

Attest:

6-12-85 ,

/4
f o
Date v Marjorie W. Emmons
Secretary of the Commission




497 4009 3

i8]

3

FEDERAL ELECTION COMMISSION

MVASHENG TON DO 2ok,

June 27, 1985

Mr. Thomas J. Epley

Chief Executive Qfficer
Bekins Company

777 Flower

Glendale, California 91201

RE: MUR 2036
Dear Mr. Epley:

On June 11, 1985, the Federal Election Commission determimed
that there is reason to believe Bekins Company violated 2 U.S.C.
§§ 441b(a) and 441f, provisions of the Federal Election Campaign
Act of 1971, as amended ("the Act"). The General Counsel's
factual and legal analiysis, which formed a basis for the
Commission's finding, is attached for your information.

Under the Act, you have an opportunity to demonstrate that
no action should be taken against Bekins Company. You may submit
any factual or legal materials which you believe are relevant to
the Commission's consideration of this matter. Please submit any
such materials within fifteen days of your receipt of this
letter. Statements should be submitted under oath.

In the absence of any additional information which
demonstrates that no further action should be taken against
Bekins Company, the Commission may find probable cause to believe
that a violation has occurred and proceed with conciliation.

If yov are interested in pursuing pre~probable cause
conciliation, you should so request in writing. See 11 C.F.R.
§ 111.18(d). Upon receipt of the request, the Office of General
Counsel will make recommendations to the Commission either
proposing an agreement in settlement of the matter or
recommending declining that pre-probable cause conciliation be
pursued. The Office of General Counsel may recommend that pre-
probable cause conciliation not be entered into at this time so
that it may complete its investigation of the matter. Further,
requests for pre-probable cause conciliation after briefs on
probable cause have been mailed to the respondent will not be
entertained.
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Requests for extensions of time will not be routinely
granted. Requests must be made in writing at least five days
prior to the due date of the response and specific good cause
must be demonstrated. 1In addition, the Office of General Counsel
is not authorized to give extensions beyond 20 days.

If you intend to be represented by counsel in this matter,
please advise the Commission by completing the enclosed form
stating the name, address and telephone number of each counsel,
and a statement authorizing such counsel to receive any
notifications and other communications from the Commission.

The investigation now being conducted will be confidential
in accordance with 2 U.S.C. §§ 437g(a) (4) (B) and 437g(a) (12) (a),
unless you notify the Commission in writing that you wish the
investigation tc be made public.

For your information, we have attached a brief description

O of the Commission's procedures for handling possible violations
) of the Act. 1If you have any questions, please contact Matt
o Gerson, the attorney assigned to this matter, at (202) 523-4143
c or (800) 424-9530.
— Si ely
A\ ;:G%a;,
~
Jann Warren McGarry

— Chairman
<r
r.
or Enclosures

General Counsel's Factual and Legal Analysis
o Procedures

Designation of Counsel Statement




GENERAL COUNSEL'S FACTUAL AND LEGAL ANALYSIS
RESPONDENT: Bekins Company MUR 2036
SUMMARY OF ALLEGATION
Certain Bekins executives caused at least six staff
attorneys and seven executive officers to draft $250 personal
checks to the John Glenn Presidential Committee. Because Bekins
reimbursed the employees for their payments, there may be
2 U.S.C. § 441b and 441f violations.
FACTUAL AND LEGAL ANALYSIS

A. Factual Summary

The following discussion is based solely on an unsworn letter i
containing a sua sponte inguiry to the Commission.

Minstar, Inc. is the parent corporation of Bekins Company.
Irwin Jacobs is Minstar's majority shareholder. When Mr. Jacobs
became a member of the John Glenn Presidential Committee, his
business partner, Gerald Schwalbach, contacted Bekins' former
Chief Executive Officer, Albert Labinger, and asked him to make a
contribution to the Glenn Committee. It is asserted that

Mr. Labinger agreed and that, "neither Mr. Schwalbach,

Mr. Jacobs, nor anyone else at Minstar talked to Mr. Labinger or

2194107 43097

anyone else," at Bekins about the issue again. No one from

Minstar, "ever gave Mr. Labinger or anyone else at Bekins the

idea that contributing was a job requirement.”
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It is asserted that Mr. Labinger and Roger Lee, Bekins'

former Chief Financial Officer, approached seven executives and

told them that they should draft $250 personal checks to the
Glenn Committee. It is believed, "that in some cases (Messrs.
Labinger and Lee) expressly or impliedly indicated to these
individuals that their future employment depended on their making
these contributions." Messrs. Labinger and Lee allegedly stated

that Bekins would reimburse the contributors by "grossing-up"

their bonuses by an amount sufficient to repay each $250
contribution plus the additional income tax charged against the
bogus bonuses. According to the sua sponte letter, Mr. Labinger
told others to submit expense reports in which the contributions
were disguised as expense items. One executive accompanied his
expense report with a note explaining that he was doing so at
Mr. Labinger's instruction.

The letter states that one of those executives approached by
Messrs. Labinger and Lee, former General Counsel and Board member
Ronald Hartman, developed a similar arrangement involving the six
staff attorneys who worked for him. He, too, implied that their
employment would be terminated if they did not comply. One of
the staff attorneys explained that, "Mr. Hartman stated that he
and other top executives at Bekins did not want the employees to
be out of pocket (the $250)," and, thus, they were going to

gross-up the bonuses.




9-’.90407430?9

-3-

Mr. Richard Morse, Senior Vice President of Human Resources
stated that he auchorized the bonus payments at Mr. Labinger's
instruction. It appears that higher level executives were
reimbursed through their expense accounts to avoid Minstar's
scrutiny.

B. Legal Analysis

1. § 441b - Corporate Contributions

2 U.S.C. § 441b(a) prohibits any corporation from

making contributions or expenditures in connection with a fedemal

election. § 441b(b)(2) states that the term contribution "shall
include any direct or indirect payment ... or gift of money ...
to any candidate [(or] campaign committee....” When a corporation
instructs its employees to make a contribution to a épeCific
candidate or committee, and then reimburses those employees with
corporate funds, it is making the type of "indirect" contribution
that this provision intends to prohibit. In fact, the
Commission's regulation addressing § 441b and contributions to
separate segregated funds states:

A contributor may not be paid for his or her

contribution through a bonus, expense

account, or other form of direct or indirect

compensation. 11 C.F.R. § 114.5(b) (1)

Therefore, the General Counsel's Office recommends that the

Commission find reason to believe that the Bekins Company

violated § 441b(a). The executives who participated in the

scheme individually violated § 441lb(a) because it is unlawful for
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any "officer or any director ¢f any corporation ... to consent to
any [prohibited] contribution by the corporation." 11 C.F.R.
§114.2(4d). Thus, the General Counsel's Office also recommends
that the Commission find reason to believe that those officers
personally involved in developing and executing the scheme,
former CEO Alber Labinger, former CFO Roger Lee, and former GC
Ronald Hartmen, violated § 441b(a). 1In addition, this Office
recommends that the Commission find reason to believe that
Richard Morse, the officer who authorized the payroll
disbursements, violated § 441b(a) by consenting to the prohibited

disbursement.

2. § 441f - Contribution in Another's Name

It is unlawful for any person, "to make a contribution
in the name of another person or knowingly permit his name to be
used to effect such a contribution ..." 2 U.S.C. § 441f. The
term "person" includes corporations such as Bekins. 2 U.S.C.

§ 431(11). The bogus bonuses and fictitious expense reports were
clearly part of a plan to funnel corporate contributions to the
Glenn Committee through individuals who allowed their names to be
misused.

The fact that some of the individuals may have been coerced
into allowing Bekins to use their names does not remove them from
liability under the letter of § 441f. While "knowingly" is not

defined in the Act or regulations, the term generally implies
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that a person has knowledge of the facts which establish a
violation of the statute. The General Counsel's Office

recommends, therefore, that the Commision find reason to believe

that Bekins Company violated 2 U.S.C. § 441f.




FEDERAL ELECTION COMMISSION

VVASHINGTON DYye 2odig

June 27, 1985

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. Ronald Hartman
17976 Medley Drive
Encino, California 91316

RE: MUR 2036
Dear Mr. Hartman:

On June 11, 1985, the Federal Election Commission determined
that there is reason to believe you violated 2 U.S.C. §§ 441b(a)
and 441f, provisions of the Federal Election Campaign Act of
1971, as amended ("the Act"). The General Counsel's factual and
legal analysis, which formed a basis for the Commission's
finding, is attached for your information.

P4

Under the Act, you have an opportunity to demonstrate that
no action should be taken against you. You may submit any
factual or legal materials which you believe are relevant to the
Commission's consideration of this matter. Please submit any
such materials, along with your responses to the enclosed Order
to Submit Written Answers and Subpoena to Produce Documents and
Materials, within fifteen days of your receipt of this letter.
Statements should be submitted under oath.

|
c
T
"

o

In the absence of any additional information which
demonstrates that no further action should be taken against you,
the Commission may find probable cause to believe that a
violation has occurred and proceed with conciliation.

2 2 1 4

If you are interested in pursuing pre-probable cause
conciliation, you should so request in writing. See 11 C.F.R.
§ 111.18(d). Upon receipt of the request, the Office of General
Counsel will make recommendations to the Commission either
proposing an agreement in settlement of the matter or
recommending declining that pre-probable cause conciliation be
pursued. The Office of General Counsel may recommend that pre-
probable cause conciliation not be entered into at this time so
that it may complete its investigation of the matter. Further,
requests for pre-probable cause conciliation after briefs on
probable cause have been mailed to the respondent will nct be
entertained.
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Requests for extensions of time will not be routinely
granted. Requests must be made in writing at least five days
prior to the due date of the response and specific good cause
must be demonstrated. In addition, the Office of General Counsel

is not authorized to give extensions beyond 20 days.

If you intend to be represented by counsel in this matter,
please advise the Commission by completing the enclosed form
stating the name, address and telephone number of each counsel,
and a statement authorizing such counsel to receive any
notifications and other communications from the Commission.

The investigation now being conducted will be confidential
in accordance with 2 U.S.C. §§ 437g(a) (4) (B) and 437g(a)(l2)(A),
unless you notify the Commission in writing that you wish the
investigation to be made public.

For your information, we have attached a brief description
of the Commission's procedures for handling possible violations
of the Act. 1If you have any questions, please contact Matt
Gerson, the attorney assigned to this matter, at (202) 523-4143

or (800) 424-9530.
Si 1%
/ .
John Warren McGarry

Chairman
Enclosures
General Counsel's Factual and Legal Analysis
Procedures

Designation of Counsel Statement
Order to Submit Written Answers
Subpoena to Produce Documents
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GENERAL COUNSEL'S FACTUAL AND LEGAL ANALYSIS
RESPONDENT: Ronald Hartman MUR 2036
SUMMARY OF ALLEGATION
Certain Bekins executives caused at least six staff
attorneys and seven executive officers to draft $250 personal
checks to the John Glenn Presidential Committee. Because Bekins
reimbursed the employees for their payments, there may be
2 U.S.C. § 441b and 441f violations.
FACTUAL AND LEGAL ANALYSIS

A. Factual Summary

The following discussion is based solely on an unsworn letter
containing a sua sponte inquiry to the Commission.

Minstar, Inc. is the parent corporation of Bekins Company.
Irwin Jacobs is Minstar's majority shareholder. When Mr. Jacobs
became a member of the John Glenn Presidential Committee, his
business partner, Gerald Schwalbach, contacted Bekins' former
Chief Executive Officer, Albert Labinger, and asked him to make a
contribution to the Glenn Committee. It is asserted that
Mr. Labinger agreed and that, "neither Mr. Schwalbach,

Mr. Jacobs, nor anyone else at Minstar talked to Mr. Labinger or
anyone else," at Bekins about the issue again. No one from
Minstar, "ever gave Mr. Labinger or anyone else at Bekins the

idea that contributing was a job requirement.”
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It is asserted that Mr. Labinger and Roger Lee, Bekins'

former Chief Financial Officer, approached seven executives and

told them that they should draft $250 personal checks to the
Glenn Committee. It is believed, "that in some cases (Messrs.
Labinger and Lee) expressly or impliedly indicated to these
individuals that their future employment depended on their making
these contributions.” Messrs. Labinger and Lee allegedly stated
that Bekins would reimburse the contributors by "grossing-up"

their bonuses by an amount sufficient to repay each $250

contribution plus the additional income tax charged against the
bogus bonuses. According to the sua sponte letter, Mr. Labinger
told others to submit expense reports in which the contributions
were disguised as expense items. One executive accompanied his
expense report with a note explaining that he was doing so at
Mr. Labinger's instruction.

The letter states that one of those executives approached by
Messrs. Labinger and Lee, former General Counsel and Board member
Ronald Hartman, developed a similar arrangement involving the six
staff attorneys who worked for him. He, too, implied that their
employment would be terminated if they did not comply. One of
the staff attorneys explained that, "Mr. Hartman stated that he
and other top executives at Bekins did not want the employees to
be out of vocket (the $250)," and, thus, they were going to

gross-up the bonuses.
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Mr. Richard Morse, Senior Vice President of Human Resources
stated that he authorized the bonus payments at Mr. Labinger's
instruction. It appears that higher level executives were
reimbursed through their expense accounts to avoid Minstar's

scrutiny.

B. Legal Analysis

1. § 441b - Corporate Contributions

2 U.S.C. § 441b(a) prohibits any corporation from
making contributions or expenditures in connection with a federal
election. § 441b(b) (2) states that the term contribution "shall
include any direct or indirect payment ... or gift of money ...
to any candidate [or] campaign committee...." When a corporation
instructs its employees to make a contribution to a specific
candidate or committee, and then reimburses those employees with
corporate funds, it is making the type of "indirect” contribution
that this provision intends to prohibit. 1In fact, the
Commission's regulation addressing § 441b and contributions to
separate segregated funds states:

A contributor may not be paid for his or her

contribution through a bonus, expense

account, or other form of direct or indirect

compensation. 11 C.F.R. § 114.5(b) (1)

Therefore, the General Counsel's Office recommends that the

Commission find reason to believe that the Bekins Company

violated § 441b(a). The executives who participated in the
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scheme individually violated § 441b(a) because it is unlawful for
any "officer or any director of any corporation ... to consent to
any (prohibited] contrioution by the corporation.” 11 C.F.R.
§114.2(d). Thus, the General Counsel's Office also recommends
that the Commission find reason to believe that those officers
personally involved in developing and executing the scheme,
former CEO Alber Labinger, former CFO Roger Lee, and former GC
Ronald Hartmen, violated § 441lb(a). In addition, this Office
recommends that the Commission find reason to believe that °
Richard Morse, the officer who authorized the payroll
disbursements, violated § 441b(a) by consenting to the prohibited
disbursement.

2. § 441f - Contribution in Another's Name

It is unlawful for any person, "to make a contribution
in the name of another person or knowingly permit his name to be
used to effect such a contribution ..." 2 U.S.C. § 441f., The
term "person" includes corporations such as Bekins. 2 U.S.C.

§ 431(11). The bogus bonuses and fictitious expense reports were
clearly part of a plan to funnel corporate contributions to the
Glenn Committee through individuals who allowed their names to be
misused.

The fact that some of the individuals may have been coerced
into allowing Bekins to use their names does not remove them from

liability under the letter of § 441f. While "knowingly" is not

defined in the Act or regulations, the term generally implies
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that a person has knowledge of the facts which establish a
violation of the statute. The General Counsel's Office
recommends, therefore, that the Commission find that

Ronald Hartman violated § 441f.

® 79407 4 190
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June 27, 1985

Mr. Albert Labinger
1313 Clay Street
Ashland, Oregon 97520

RE: MUR 2036

Dear Mr. Labinger:

On June 11, 1985, the Federal Election Commission determined
that there is reason to helieve you violated 2 U.S.C. §§ 441b(a)
and 441f, provisions of the Federal Election Campaign Act of
1971, as amended ("the Act"). The General Counsel's factual and
legal analysis, which formed a basis for the Commission's
finding, is attached for your information.

Under the Act, you have an opportunity to demonstrate that
no action should be taken against you. You may submit any
factual or legal materials which you believe are relevant to the
Commission's consideration of this matter. Please submit any
such materials, along with your responses to the enclosed Order
to Submit Written Answers and Subpoena to Produce Documents and
Materials, with<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>